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APPLICATION OF MAXIM DE MINIMIS NON 
CURAT LEX TO SUITS IN BEHALF OF PUBLIC 
BY CITIZENS WHOSE INTEREST IS VERY 
SMALL. 


In this country where every citizen thinks 
himself of equal importance with every other 
citizen, he is somewhat shocked when courts 
in some instances give preferential attention to 
citizens who pay the highest taxes. One of 
these instances is that of suit for the return 
of taxes illegally collected. If the plaintiff 
who brings the suit for himself and other 
tax-payers is entitled to recover under the 
suit such an infinitesimal amount as to be 
beneath the attention of a court, the petition 
will be dismissed. 

Such was the decision of the Court 
of Appeals of Kentucky in the recent 
case of Hawkins v. Nicholas County, 89 
S. W. Rep. 484. In the course of an 
interesting opinion the court said: ‘‘It is 
not shown how much appellant paid under 
the levies of which he complains. Under the 
rule that allegations are taken most strongly 
against the pleader, in the absence of any 
specification of the amount, we must assume 
the sum paid to be the smallest that could 
possibly be collected, and this brings the case 
within the reasoning of the opinion in Sparks, 
etc., v. Robinson, ete., 74S. W. Rep. 176, 24 
Ky. Law Rep. 2336. In that case the 
plaintiff in the court below instituted an 
action in behalf of himself and other tax-pay- 
ers to recover a gross sum of illegal taxes 
collected by the sheriff, and on the question 
in hand it was said: ‘But the one essaying 
to act for all must be a fair representative of 
the class, and this he must show to be en- 
titled to claim the right. It was not enough 
that he should belong to the class whose al- 
leged grievance or property rights he pre- 
sumes to involve in litigation; but he must 
show such an interest that the court may see 
that his motive and financial concern are prob- 
ably in harmony with atleast the average of 
the body. It will be observed that the Code 
(section 25), makes this right permissive, 
which we understand to be in respect of tlie 





above rule, and to involve the exercise of the 
sound judicial discretion of the chancellor. 
If this were not so, then one with but slight 
interest in fact, but actuated by some other 
motive not common nor in keeping with the 
welfare of those he would represent, could 
involve their property in a litigation to be 
conducted by such skill and labor as he 
would feel warranted to engage in his own 
small affair. This could not be allowed. Or, 
é. g., appellant, with an interest of 3 cents 
only, volunteers to litigate for property hold- 
ers whose possessions are over $9,000,000, 
and whose direct pecuniary concern is nearly 
$15,000. He proposes to choose for them 
their lawyer, set the guage of their litigation, 
control in a large measure the conduct of 
this to-be enormous suit, and have charged 
to them the whole of the costs (for appellant’s 
portion of the costs could not be measured in 
any denomination of money to the law). This 
is a case to which certainly the maxim, ‘‘The 
law does not notice trifling matters (de mini- 
mis non curatlex),’’ applies. His interest is 
not large enough for the law to take notice 
of. One so situated will not be allowed to 
pester the courts and people by raising vexa- 
tious exploitation at other people’s expense.’ ’’ 

There seems to be much uncertainty in the 
application of this maxim. One thing, how- 
ever, is apparently settled, and that is the 
maxim does not apply to a direct and inten- 
tional invasion of another’s person or prop- 
erty, as when one strikes another on the face, 
or drives across his close, or interferes with 
any franchise of the citizen, as the right to 
vote, Ashby v. White, Ld. Raymond, 938, 
1 Smith’s L. Cas. 264. Outside of these 
cases, however, the rule is applied with very 
little regard to certainty. Thus in the state 
of California, we have the court holding in 
one case (Treadwell v. Patterson, 51 Cal. 
537) that a tax sale was void unless the ex- 
cess of the tax over the amount authorized 
by law was less than the smallest fractional 
coin; while in an earlier case (O’Grady v. 
Barnhisel, 23 Cal. 287) a mistake of five and 
one-half cents in computing the amount of 
taxes was held to come within the meaning of 
the maxim and would not avoid a sale of the 
property. The rule sustained by the weight 
of authority seems to be, however, that the 
maxim does not apply to tax sales and that 
the smallest excess will vitiate thesale. Bode 
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v. Investment Co., 6 Dak. 499; Hammontree 
v. Lott, 40 Mich. 190; Doland v. Mooney, 
79 Cal. 287; Wells v. Burbank, 17 N. H. 
393; Milledge v. Coleman, 47 Wis. 184; 
Geuther v. Lewis, 24 Kan. 309; Lufkin v. 
Galveston, 75 Tex. 340; Smith v. Ryan, 88 
Ky. 636. In New York, however, the court 
applied the maxim to « case where the tax- 
ing officer returned four cents too much, the 
mistake was held not to invalidate the sale. 
The authorities are in still greater confusion 
in regard to execution sales, some authorities 
holding, as in tax sales, that the smallest 
excess will vitiate the sale. Skinner v. Mc- 
Daniels. 5 Vt. 544; Boyd v. Page, 30 Me. 
460; Pickett v. Breckenridge, 22 Pick. 297, 
33 Am. Dec. 745; Glidden v. Chase, 35 Me. 
90, 56 Am. Dec. 690. In the last case the 
court said: ‘‘De minimis non curat lex is a 
sound maxim of the common law when pro- 
perly applied, but it furnishes no positive rule 
of duty. It had its origin in necessity, and 
was not intended to excuse negligence or 
justify wrong in anv form.’’ Other cases, 
however, take an opposite view and hold that 
if the excess in the amount of the levy is trif- 
ling (from one to eleven cents in the cases) 
the maxim would apply. Dwinel v. Soper, 
32 Me. 119, 52 Am. Dec. 643; Huntington 
v. Winchell, 8 Conn. 45, 20 Am. Dee. 84; 
Spencer v. Champion, 9 Conn. 536. Return- 
ing to the question of excess in a tax levy we 
have the case of Thatcher v. People, 79 Ill. 
597, where it was held that if a small excess 
over the amount of tax levied is extended by 
the clerk by a mistake, and is equally dis- 
tributed on each tract of land, amounting to no 
more than one and one-half cents per tract, it 
could not be held substantially to affect the 
justice of the tax, and defeat its collection. 
The court said: ‘‘De minimis non curat lex. 
It would be unheard of to hold such a trifle 
to be substantially unjust and requiring the 
defeat of the collection of the revenue of the 
state.’’ The maxim is applied also to waste. 
Thus no action lies for waste asserted to be 
to the amount of one penny, and that if the 
jury find for-the plaintiff to the amount of 
one penny, the plaintiff should not have 
judgment. 22 Vin. Abb. tit. Waste (n.) 


From our careful examination of the 
authorities we have come to the conclusion 
that the courts as a rule, are very jealous of 
the application of the maxim de minimis non 





curat lez, and will not permit its application 
where any willful, positive or direct injury 
to person or property is the basis of the 
cause of action. Its application seems to 
be confined, by the consensus of opinion of 
modern courts of last resort, to mere inac- 
curacies of computation by public officers 
or to actions for the most trifling injuries 
where no unlawful intent on the part of the 
defendant is proven. Paul v. Slason, 22 
Vt. 231. 








NOTES OF IMPORTANT ©PECISIONS. 


EVIDENCE—INTRODUCING CERTIFIED COPIES 
OF RECORDS OF OTHER STATES WITHOUT 
SHOWING THEIR FORCE AND EFFECT UNDER 
THE LAWS OF SucH StTaTEs.—Under the full 
faith and credit clause of the federal constitution, 
state courts are compelled to give the same faith 
and credit to the public records of a sister state, 
as are given to such records in such sister state. 
Such records are generally introduced by means 
of certified copies, and one of the most frequent 
mistakes of attorneys is to fail to introduce the 
laws of the state from where the records are 
taken, to prove not only that the record itself is 
authorized by law, but also the particular force 
and effect given to certified copies of such rec- 
ord. The recent case of Wilcox v. Bergman 
(Minn.), 104 N. W. Rep. 955, calls attention to 
this very important distinction. The court held 
that certified copies of the record of deeds and 
other similar private writings made in a sister 
state will be given such force and effect only as 
is given to such certified copies by the law of the 
state from which they are taken. The opinion of 
the court fully reviews the authorities, and is 
both interesting and valuable. The court said: 
“To render copies of such records competent 
evidence under the act of Congress in the courts 
of other states it must appear (1) that the statutes 
of the states in which the record was made pro- 
vided for and authorized it, and (2) the force and 
effect given to such evidence in the courts of that 
state. In the abseace of such showing, copies 
are incompetent and inadmissible. While the 
decisions of the courts and text-writers are not, 
perhaps, in entire harmony upon this subject, it 
occurs to us that the act of Congress will permit 
of no other view. The act declares that properly 
authenticated records shall have such force and 
effect given them: in every court witbin the United 
States as they have by the law of the state from 
which they are taken. In cases like the case at 
bar, when by the pleadings the execution of the 
instrument, a copy of which is offered in evi- 
denee, is in issue, the original document is the 
best evidence, and must be produced, unless by 
some statute or rule of court of the state from 
which it is taken a certified copy of the record 
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thereof prima facie establishes that fact. But 
there is no presumption that such effect is given 
to copies of records in another state. At least, 
this court has held that no judicial notice will be 
taken of the statutory law of a sister jurisdiction. 
Myers v. Ry. Co.,69 Minn. 476, 72 N. W. Rep. 694, 
65 Am. St. Rep. 579. In this state a certified 
copy is received in evidence with like force and 
effect as the original, and prima facie proves the 
execution of the original. Gen. St. 1894, § 5733; 
Ellingboe v. Brakken, 36 Minn. 156,30 N. W. 
Rep. 659. But we cannot presume that such rule 
obtains in North Dakota. 

The question has come before several of the 
leading state courts, where the subject is not ex- 
pressly covered by local statutes, and the rule 
here indicated had been laid down and followed. 
Florsheim v. Fry, 109 Mo. App. 487, 84 S. W. 
Rep. 1023, was an action wherein plaintiff alleged 
that,it was a foreign corporation, which was de- 
nied by the answer of defendant, thereby present- 
ing an issue upon that question. To prove its 
incorporation plaintiff introduced and read in 
evidence, over objection of defendant, what pur- 
ported to be a certified copy of its articles of as- 
sociation, to which was appended a certificate of 
the Secretary of State of the state of Illinois. 
Section 3098, Rev. St. Mo. 1899, provides: ‘All 
records and exemplifications of office books kept 
in any public office of the United States, or of a 
sister state, not appertaining to a court, shall be 
evidence in this state, if attested by the keeper 
of said records or books, and the seal of his office, 
if there be a seal.’ The law of Illinois was not 
offered in evidence. It was held that there was 
no common-law rule authorizing the admission 
in evidence of such records, and no presumption 
could be indulged that the law of Illinois author- 
ized the formation of corporations, or that an 
officer of that state was authorized to issue certi- 
ficates of incorporation or certify to copies 
thereof, and that it was error to admit the copies 
in evidence. The act of Congress was not in- 
volved in that case, but a statute very similar was 
under consideration. On principle the case is in 
point. In Peterman y. Laws, 6 Leigh (Va.), 523, 
it was said: ‘Whether copies of deeds recorded 
in Virginia are or are not primary evidence, the 
copy of a deed recorded in North Carolina can- 
not be so, without proof that it would be re- 
ceivei as evidence, in lieu of the original, in the 
courts of that state; for such faith and credit 
only are to be given to it here as it would have 
by law or usage in the courts of that state.’’ In 
State v. Pagels, 92 Mo. 300, 48. W. Rep. 931, it 
was held that, in order that certified copies of the 
records of a hospital for insane in a sister state 
may be introduced in evidence, it must be shown 
that such institutions were public offices of a 
sister state and authorized to make the records 
sought to be proven. In Woods v. Banks, 14 
N.H. 101, it was held that, where certified 
copies of records are offered in evidence, it 
should appear that the officer by whom they pur- 
port to be certified had the right to the custody 





of the records and power to authenticate copies. 
In Garrigues v. Harris, 17 Pa. 344, it was held 
that the record of a mortgage of land in New 
Jersey, though but an abstract of the mortgage, 
the record being according to the laws of New 
Jersey, is competent evidence in Pennsylvania, 
when authenticated according to the act of Con- 
gress. ‘We are required to take judicial notice 
that the recording of an ‘‘abstract”’ of a mortgage 
is all that there is there enjoined, and that a cer- 
tified copy of that record is competent evidence 
in that state.” The case goes further than the 
authorities generally wil! warrant. At least the 
decisions of our state, as already suggested, are 
to the effect that no presumption exists that the 
statutes of foreign states are the same as our Own, 
The common law is presumed to jbe the same 
in all states, but not the statutes. Cran- 
dall v. Great Northern Ry. Co., 83 Minn. 190, 86- 
N. W. Rep. 10, 85 Am. St. Rep. 458. In Mitchel} 
v. Mitchell, 3 Stew. & P. (Ala.) 81, the plaintiff 
brought an action in detinue for certain slaves, 
and in support of the action offered in evidence 
an instrument purporting to be a copy of a deed 
of gift from their ancestor to them, certified by 
the clerk of the superior court of Wilkinson 
county, Ga., to have been duly transcribed from 
the records of his office. ‘Io this certificate was 
also annexed, in due form, the certiticate of the 
Governor of Georgia that the person so certifying 
the copy was at the time clerk, ete. -Safford, J., 
said: ‘To authorize the introduction of the 
copy of the deed, the plaintiff should have 
shown, among other things, that by the laws of 
Georgia such conveyances are required to be 
recorded, and as a consequence thereof that the 
clerk recording them, or keeping the record, had 
authority to certify copies. Ifthe recording was 
an extraofticial act, the clerk had no authority to 
certify the copy as evidence. The legality of the 
procedure is not to be presumed, because it is not. 
the course of common law. In order to prove a 
deed, agreement, or other private instrument, it 
is necessary, first, to jproduce the deed, or to ex- 
cuse the omission by proof that it has been lost 
or destroyed, or is in the hands of the adverse 
party, who had notice to produce it. For the 
best evidence of the contents of a written instru- 
ment consists in the actual production of it, and 
secondary evidence of it cannot be admitted until 
the impossibility of producing it has been mani- 
fested to the court.’ In Dixon v. Thatcher, 14 
Ark. 141, it was held that a duly certified copy 
of the record of a bill of sale recorded in the 
office of a parish judge of Louisiana, and pur- 
porting to have been taken before a notary public 
for the parish, was inadmissible in evidence, un- 
less shown to be acknowledged before an officer 
competent to take such acknowledgment and re— 
corded by authority of law. The same rule was 
applied in McNeill v. Arnold, 17 Ark. 154, where 
the court, said: ‘A deed executed in another 
state, in the absence of any testimony that the 
laws of the state authorized its registration, is not 
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admissible in evidence merely upon certificates 
of its acknowledgment and registration, without 
proof of its execution.’ In Lee v. Mathews, 10 
Ala. 682,44 Am. Dec. 498, it was heid that, to 
authorize the certified copy of the deed by the 
public register of Halifax county, N. Car., to be 
read in evidence, it was necessary to prove by the 
Jaw of that state that such instruments were re- 
quired to be recorded. See, also,3 Wigmore on 
Evidence, 1652. The case of Spoon v. Frambach, 
83 Minn. 301, 86 N. W. Rep. 106, is not in point. 
The court had before it in that case the admis- 
sibility of a promissory note, to which was not 
attached an internal revenue stamp as required 
by the federal revenue act, which provides that 
unstamped instruments are not admissible in evi- 
dence in any court. What was there said as to 
authority of Congress to prescribe rules of evi- 
dence for state courts had no reference to the act 
of Congress here under consideration. 

Our. conclusion is that, to render certified 
copies of records from a sister state competent 
evidence in the courts of this state, it must be 
shown that the statutes of that atate provided for 
and authorized the record to be made, and also 
the particular force and effect given to certified 
copies as evidence in the courts of that state; and, 
for the reason that there was no proof of the 
statutes of North Dakota in the case at bar, the 
objection to the introduction of the copies was 
properly sustained. We are not aware of any 
rule of evidence at common law under which cer- 
tified copies of foreign records of the character 
of these here mentioned are admissible in evi- 
dence in the absence of proof of the statutes 
under which they were made. The common- 
law rule in reference to ‘ancient documents’ or 
public records, as distinguished from private 
records, does not apply.”’ 





LICENSE—THE RIGHT GRANTED FOR CON- 
SIDERATION TO PAINT SIGN ON BUILDING IN 
NATURE OF EASEMENT.—An important decision 
is rendered by the Court of Appeals of Kentucky 
in the recent case of Levy v. Louisville Gunning 
System, 89S. W. Rep. 528, where it is held that 
where the owner of a building let one of the 
walls to defendant by a written contract for a 
consideration for advertising purposes, and war- 
ranted the title to the leasehold for the term 
specified, defendant acquired arightin the prop- 
erty in the nature of an easement, and not re- 
vocable by the owner or by the latter’s execution 
of a lease of the building to other parties. 

In explaining the decision rendered in this 
case the court offers the following valuable sug- 
gestions of the right to paint advertisements on 
public buildings: ‘‘It is appellant’s contention 
that the writing under which appellee asserts 
right to the use of the wall for advertising pur- 
poses is not a lease, but that it merely granted it 
a license to use the wall; that such a license 
may be revoked at the will of the licensor; and 
that it was revoked by the licensor when she 





leased the property to appellant’s assignor and 
failed to mention in the lease the licensee’s right 
to the use of the wall. The form of the writing, the 
use therein of such words as ‘lease’ and ‘rent,’ the 
fact that it is for a definite period and a recited 
consideration; that it provides for an abatement 
of rent in case ofan obstruction of the wall by 
other buildings, also for ‘necessary access 
through and upon the premises’ by appellee, and 
that ‘the lessor warrants the title to said leare- 
hold for the term herein mentioned,’ demonstrate 
that the writing was intended asa lease. But, 


whether it be entitled a lease or license, it is not‘ 


revocable at the willofthe lessor. The right it 
confers is in the nature of an easement as well as 
a license, and a written contract for an easement 
in real property, founded upon a consideration 
and executed by the owner, gives a greater right 
than a mere revocable license. We do not think 
the fact that the privilege granted appellee by 
this writing was not reserved or mentioned inthe 
writing by which the property was subsequently 
leased by the owner to appellant’s assignor, Ehr- 
man, amounted to a revocation. Upon the other 
hand, that it was not mentioned in the lease to 
Ehrman furnishes some evidence that it was not 
the intention of the lessor to revokeit. In 18 
Am. & Eng. Ency. of Law (2d Ed.), p. 1144, it is 
said: ‘The rule is that if there is a license 
simply, not coupled with an interest in the land, 
it may be revoked at any time, even though it is 
under seal, and according to some cases, though 
founded upon a consideration; but the weight of 
authority is against the latter view. Licenses 
are usually divided into executory and executed 
licenses, a distinction which is of importance as 
bearing on the right of the licensor to revoke the 
license. A license may, if executed in proper 
form, take effect as a grant as to some things and 
as a mere license as to others.” 7 Wait’s A.& D. 
202. ‘It is not essential that the interest should 
be in the thing to which the right given relates, 
or on which it is to be exercised. All that is 
necessary is that the licensor should have con- 
ferred, or that the licensee should possess, some 
estate or interest which depends on the con- 
tinuation of the license and cannot be enjoyed if 
it is terminated. It is not necessary that it 
should be an absolute interest.” 7 Wait’s A. & 
D. 209; Jarvis v. Satterwhite, 2 Ky. Law Rep. 
436; 3 Kent, Com. 452; 0. J. Gude Co. vy. Farley, 
58 N. Y. Supp. 1036; Dillion v. Crook, 11 
Bush. 321. We think the great weight of author- 
ity is to the effect that under most circumstances 
a naked license may be revoked at the pleasure 
of the licensor but an executed license fora term 
and for< consideration cannot be revoked; and 
the proof fails to show that even an attempt to 
revoke the license to appellee has been made by 
the licensor in this case. We do not find that 
the authorities relied on by counsel for appellant, 
which declare a mere license may be revoked at 
any time, hold such an instrument as that relied 
on by appellee revocable at the will of the licen- 
sor.”” 
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ARE A KNOWLEDGE OF AN OFFER 
AND INTENT TO ACCEPT ESSEN- 
TIAL TO THE RECOVERY OF A 
REWARD OFFERED ? 





Whether or not a knowledge of an offer 
and an intent to accept the same are essential 
to the recovery of a reward, are two, not es- 
pecially novel, but rather important questions 
involved in this segment of the law. They are 
made important by reason of the fact that 
there are upon each of the questions two dis- 
tinct lines of decisions and uniform text- 
book and cyclopedic assertions that there is 
such conflict, it being said that each side of 
the proposition is ‘‘upheld by a strong line 
of authority.’’ It is always desirable, if 
possible, to have a uniform rule upon any 
question of law, and therefore this article is 
written with the hope that, in spite of hold- 
ings and assertions, it will not be considered 
presumptious to attempt to show that there 
is no substantial basis for the assertions, or 
for one line of holdings. \ In order to have a 
liability resting upon a person it is necessary 
first to have a duty resting upon him. Lia- 
bility is grounded in obligation, and this 
must rest upon the party to be held liable 
before another can have a right against him. 
What, then, is the nature of the obligation 
to pay a reward? If it is contractual we 
must insist upon contractual principles con- 
trolling. If it has some other nature and 
source, other principles must govern. Civil 
obligations have their origin either in antece- 
dent rights and duties in rem or in antece- 
dent rights and duties in personam, the latter 
being contractual or guasi contractual. What 
is the origin of the duty to pay a reward and 
the corresponding right to obtain the pay ? 
No one would contend that there is a right, 
the infringment of which would give rise to a 
tort. There is no antecedent right in rem of 
this nature known to the common law. There 
would seem to be as little reason for the as- 
sumption that there is a gwast contractual ob- 
ligation, although this is an assumption which 
cannot be dismissed with a word. While in 
both tort and quasi contract the obligation is 
imposed by operation of law, yet in the two 
cases there are some very marked differences. 
A tort is a violation of an antecedent right 
in rem where the obligation is generally 
simply to forbear, while a quasi contractual 





obligation is in personam and generally re- 
quires the performance of some act. A quasi 
contractual obligation may be created by 
judgment, by statute, or by the doctrine that 
no one shall be allowed to enrich himself un- 
justly at the expense of another. The first 
two are eliminated at once from this discus- 
sion by reason of the fact that they have 
never created any such obligation as a duty 
to pay a reward; and it remains to determine 
whether or not such a duty may arise from 
the doctrine of unjust enrichment. This 
doctrine covers a variety of obligations, such 
as that to return money paid under mistake, 
or undue influence, or duress, or fraud, or 
of an infant or insane person to pay for neces- 
saries, or under certain circumstances of any- 
one to pay for benefits conferred without re- 
quest. The last instance is the only one that 
need occasion any difficulty, for, continuing 
vur process of elimination, we find that this 
is the only quasi contractual obligation that 
could possibly embrace the matter of obtain- 
ing rewards in the absence of the knowledge 
of an offer, or an intent to accept the same. 
Hence in the last analysis the question to be 
answered is, how extensive is this doctrine ? 
Is there a general obligation, independent of 
contract, resting upon everyone to pay re 
wards to those who render benefits without 
request? Ifa person can recover a reward, 
which has been offered, but of which he has 
no knowledge, or which he does not at the 
time intend to accept, we are forced to the 
position that he can recover a reward when 
none in fact has been offered. The obliga- 
tion to pay must rest by law upon the party 
for whom the service is supposed to be ren- 
dered, even though he has made no promise, 
for a promise not known or relied upon is the 
same as no promise at all. That there is any 
such obligation cannot be admitted for a mo- 
ment. It is true that such a proposition has 
not been unannounced. In the case of Reeder 
v. Anderson,’ an action was brought by a- 
stranger to recover reasonable compensation 
for the voluntary apprehension and restitu- 
tion of a runaway slave, and the question was 
whether the law would imply a promise by 
the owner to pay the same, The court an- 
swered this question in the affirmative, using 
the following anomalous language: ‘‘Though 
such friendly offices are frequently those only 


14 Dana! 193. 
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of good neighborship, which should not be in- 
fluenced by mercenary motives or expecta- 
tions, nevertheless, it seems to us that there is 
an implied request from the owner to all other 
persons to endeavor to secure to him lost 
property which he is anxious to retrieve; 
and that therefore there should be an implied 
undertaking to (at least) indemnify any per- 
son who shall, by the expenditure of time or 
money, contribute to the reclamation of the 
lost property.’’ It is possible to understand 
why a legal obligation should be imposed, in- 
dependent of contract, upon infants and in- 
sane to pay for necessaries, upon anyone to 
pay for his burial, or for the goods of another 
received and kept, and perhaps, upon anyone 
to pay for repairs to, or expense of keeping, 
lost property which has come into a stranger’s 
possession, providing the owner elects to re- 
cover the same. In all these cases if liabil- 
ity was not imposed one of the parties would 
be unjustly enriched at the expense of the 
other. But the doctrine announced in the 
above case goes farther than this. It does 
not pretend to base the liability on contract, 
or if there is a pretense there is nothing more, 
for there is no contract express or implied in 
fact, but rather seems to hold that there is a 
legal obligation resting on men to reward 
their neighbors for every friendly office they 
may bestow. Where is this doctrine to end? 
If there is this obligation to reward another 
for the return to him of a runaway slave, is 
there also an obligation to reward one who 
finds and returns a horse that has been lost, 
or a dog, or a watch, or a jack-knife? And 
every time there is committed a murder, or a 
burglary, or larceny, or arson, or a boy is 
kidnaped, or any other crime against city 
or state, is there an obligation to reward any- 
one who happens to discover the criminal or 
culprit ? Would the doctrine end here ? 
Would not everyone be required to reward a 
friend or enemy for voluntarily painting his 
house, or fencing his yard, or sending roses 
or ice cream to his sick-bed, or rendering any 
other act of kindness? Would there be any 
case of benefit conferred that could escape 
its blighting touch ? Admit such a doctrine 
and the law of gifts and executcry contracts 
would be obliterated and we should go back 
at once to status, and a status intolerable, 


whereas the tendency of the law has always 
been from status to contract. In matters of 





this kind it is better to leave the question of 
obligation for the decision of the individual 
parties and let it rest upon the certain foun- 
dation of contract. The case of Reeder v. 
Anderson, supra, must consequently be held 
to promulgate a dangerous doctrine, and one 
not sustained by the best reasoning, or well- 
considered decisions.) Liability, if in a given 
case liability exists, must be founded upon 
some contract, except in the one or two cases 
where a legal obligation is imposed independ- 
ent thereof, because of the palpable unjust 
enrichment which would otherwise result, or 
where the interests of the public demand it. ? 

Placing the right to recover areward upon 
contractual grounds, before a liability can 
arise all the elements of a valid contract must 
be found. One party cannot make a contract, 
as, if it were admitted to be a contract, would 
be true in the case of Reeder v. Anderson. ® 
No one can by such officious intermeddling 
cast a liability on another. The law will not 
thus allow a man to make himself a creditor 
by his own unsolicited act. There must also 
be an assent, or an agreement understood 
and assented to by both of the parties. This 
means that there must be an offer on one side, 
which is absolutely and unconditionally ac- 
cepted in all particulars on the other side, 
with the intent on the part of the parties to en- 
ter into legal relations and with terms that are 


Vdefinite and certain. There can be no accept- 


ance of an offer of which the acceptor has never 
heard nor an acceptance which is not meant 
to besuch by the person making it. If he does 
not know of the offer, the giving of informa- 
tion or doing any other act cannot constitute 
even an acceptance, much less both an offer 
and acceptance, and if he knows of the offer 
but does not intend to accept it his acts may 
amount to a gift but they do not supply the 
element of assent necessary to every valid 
contract, nor give rise to any obligation upon 
which suit may be brought. In the third 
place the agreement must be lifted up to 
where 1t will be recognized by the law courts 
and thus become legal, or enforcible, or obli- 
gatory, by having in addition to the other ele- 


2Isle Royal Mining Company v. Hertin, 37 Mich. 
332: Bartholomew v. Jackson, 20 John. 28; Chase v. 
Corcoran, 106 Mass. 286; Boulton v. Jones,2H. & N 
564; Patterson v. Patterson, 59 N. Y. 574; Cook v- 
Daggett, 2 Allen, 489; Allen v. Bryson, 67 Iowa, 591; 
Eastwood v. Kenyon, 11 Ad. & E. 438. 

8 Supra. 
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ments a consideration or other prerequisites 
prescribed by law. In order that a contractual 
relation may exist between the claimant and 
the offerer of a reward, the offer, on the one 
hand, must not only be accepted, on the 
other hand, by the performance of the service 
in such a way as to constitute consent to the 
offer, but the services of the claimant must 
be rendered in consequence of the reward 
offered, in consideration thereof and with a 
view to earning the same. If anyone desires 
to place this liability upon the ground of a 
contract implied in fact, 1am not going to 
quarrel with him. There are some reasons 
why it might be desirable to say that the as- 
sent is implied from the conduct of the par- 
ties, when the offerer makes a promise which 
he expects will induce men to do some work for 
him, and in reliance upon his offer and with a 
view to obtaining the reward the claimant 
renders the services speeified in the offer. 
But whether the contract be regarded as ex- 
press or implied, it must be one or the other ; 
liability can arise in no other way. Of course 
one is liable in quasi contract for benefits 
conferred upon request, as where for instance 
a contract is not enforcible, and while this 
would not include cases of rewards unknown 
or unacted upon, yet the doctrine might as- 
similate the case of an offer of reward known 
and acted upon with intent to accept were it 
not for the fact that the transaction is equiva- 
lent to an actual contract, because there is an 
aggregatio mentium on the part of the parties. 
But the proposition under discussion does 
not come under this hypothesis. So that, in 
conclusion, I should say that to entitle a per- 
son to a reward offered for the recovery, or 
for information leading to the recovery, of 
property lost, or for the apprehension of a 
felon, or for anything else, however the offer 
may be framed, that person must show a 
rendering of the services required (1) after a 
knowledge of, and (2) with a view of obtain- 
ing, the reward offered. This proposition is 
maintained and sustained by numerous and 
well-considered cases. ¢* 


In the case of West 


Williams v. 


4 Williams v. West Chicago St. R. R. Co., 191 Ill 
610; Chicago v. Sebring, 16 Ill. App. 181; Howland 
v. Lounds, 51 N. Y. 604; Fitch v. Snedaker, 38 N. Y. 
248; Stamper v. Temple, 8 Humph. 113; Fink v. 
Meyers, 4 Kulp. 145; Rea v. Smith, 2 Handy, 193; Wil- 
son v. Stump, 103 Cal. 255; Hewitt v. Anderson, 56 
Cal. 476; Marvin v. Treat, 37 Conn. 96. 





Chicago, © an action of assumpsit was 
brought to recover a reward of $5000 
offered for the arrest and conviction of 
the murderer or murderers of one C. B. 
Birch, killed while in the service of the de- 
fendant street railway company. The claim- 
ant read this offer in the Chicago Tribune, 
but before reading it had already performed 
most of the services rendered by him and 
contemplated by the offer. Parties known 
as Mannow and Windrath were convicted of 
the crime, and the only services rendered by 
the defendant in connection with their arrest 
and conviction, after he knew of the offered 
reward, consisted in his identification of 
Windrath and his testimony on the trial that 
he had seen Mannow and Windrath together 
near the time of the commission of the crime. 
Holding that the claimant failed to make out 
a cause of action the court said: ‘*The right 
to recover a reward arises out of the con- 
tractual relation which exists between the 
person offering the reward and the claimant, 
which is implied by law by reason of the offer 
on the one hand and the performance of the 
service on the otber, the reason of the rule 
being that the services of the claimant are 
rendered in consequence of the offered re- 
ward, from which an implied promise is 
raised on the part of the person offering the 
reward to pay him the amount thereof by 
reason of the performance by him of such 
service, and no such promise can be implied 
unless he knew at the time of the performance 
of the service that the reward had been offered, 
and in consideration thereof, and with a view 
to earning the same, rendered the service 
specified in such offer.’’ 

In Fitch v. Snedaker,® the court held that 
testimony as to information given by the 
claimant before he heard of the reward should 
be excluded, and said: ‘‘The form of action 
jn all such cases is assumpsit. The defend- 
ant is proceeded against as upon his contract 
to pay, and the first question is, was there a 
contract between the parties? To the exist- 
ence of a contract there must be mutual as- 
sent, or, in another form, offer and consent 
to the offer. . . Without that there is 
no contract. How, then, can there be con- 
sent or assent to that of which the party has 
never heard? . . . The offer could only 


5 Supra. 
6 Supra. 
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operate upon plaintiffs after they heard of it.’’ 

In the case of Stamper v. Temple,’ where 
the lower court had charged the jury that 
the fact that the claimants were at the time 
ignorant that the reward had been offered 
would be no ground of defense against a suit 
brought for its recovery,’’ the Supreme 
Court of Tennessee used the following lan- 
guage: ‘‘To make a good contract there 
must be an aggregatio mentium, an agree- 
ment on the one part to give, and on the 
other to receive. How could there be such 
an agreement if the plaintiffs in this case 
made the arrest in ignorance that a reward 
had been offered? The arrest would have 
been made not for the reward but in the dis- 
charge of the public duty.’”’ 

In the case of Howland v. Lounds,® where 
a reward of $150 was offered for the recov- 
ery, or information leading to the recovery 
of a stray mare, and there were a number of 
claimants for the reward the court decided 
that it belonged to the plaintiff, Howland, 
for the following reason: ‘‘In order to en- 
title a party to a reward offered, he must es- 
tablish between himself and the person offer- 
ing the reward not only the offer and his ac- 
ceptance of it, but his performance of the 
services for which the reward was offered; 
and upon principle, as well as upon author- 
ity, the performance of this service by one 
who did not know of the offer, and could not 
have acted in reference to it, cannot recover.’’ 

But there are some decisions, not in line 
with these holdings, which permit a recovery 
in such cases, in the absence of a knowledge 
of the offer, or an intent to accept it, al- 
though upon what ground, it would take 
more than an Oedipus Tyranus to guess. 

In the early English case of Williams v. 
Carwardine,’ a reward had been offered by 
the defendant for information which was sup- 
plied by the plaintiff, but not with a view to 
the reward. The report of the case does not 
show that the plaintiff was unaware of the 
offer, the only point which seems to have 
been raised being that the reward was not 
the motive which induced the plaintiff to 
supply the information. The court held that 
the motive was immaterial, and that ‘‘there 
was a contract with the person who performed 


7 Supra. 
8 Supra. 
94 Barn. & Adol. 621. 





he condition mentioned in the advertise- 
ment.’’ We have already explained why we 
think that giving information under such cir- 
cumstances cannot amount to a valid accept- 
ance, for the element of assent is lacking, 
and what is the magic power of the word 
‘*condition?’’ A condition is neithér a con- 
tract, nor a creator of one. In order to have 
any validity it must be a term in a contract, 
but before that can occur there must bea 
valid contract, and if for the lack of the ele- 
ment of assent, or consideration, or proper 
parties, or subject-matter, the attempted con- 
tract falls to the ground the condition, inci- 
dent and annexed thereto, falls with it. It 
is absurd to talk about a condition standing 
alone without a contract. Suppose it were 


possible to conceive of a condition precedent 


not in a contract to be fulfilled how is any 
obligation to arise? 

One of the first cases on this proposition 
to be decided in this country was that of 
Eagle v. Smith,!° where there was an offer 
of reward for the recovery of a horse, wagon, 
etc., stolen, which were returned before the 
reward was published. The plaintiff sued in 
assumpsit for the reward, and the question 
which the court decided was, not whether there 
was a contract or not, but whether the pre- 
cedent condition had been fulfilled, and find- 
ing it had been decided for the plaintiff, but 
based its decision wholly on the case of 
Williams v. Carwardine,!! which has already 
been sufficiently discussed. 

Another case, which it is claimed follows 
these, is Board of County Commissioners v. 
Wood,!? which was a suit for bounty money, 
and the issue in the case was whether furnish- 
ing proof was a condition precedent to bring- 
ing action, and the court held it was not, but 
by way of dicta used the following expres- 
sions: ‘‘It might be presumed that in enter- 
ing service and being accredited to the county 
he acted with a view to the bounty offered.’’ 
‘*But we doubt whether the presumption is 
necessary,’’ citing 1 Story Con., sec. 380a, 
where the conditional promise doctrine is 
stated, and two cases not in point,!* for in 
neither of the cases were these points raised 
or referred to, the issue in one being the right 


10 4 Houst, 293. 

ll Supra. 

12 39 Ind. 345. 

13 Wentworth v. Day, 3 Met. 352, and Freeman v. 
Boston, 5 Met. 56. 
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to lien and in the other whether the offer 
contemplated the future as well as the past, 
and for all that appears in both the parties 
may have had knowledge of the offers and 
intended to accept them. 

Another case relied upon to support the 
doctrine of Williams v. Carwardine,!‘ is 
Russell v. Stewart,!° where the question was 
whether a man could recover a reward offered 
for the arrest and conviction of a murderer, 
though the one claiming the reward did not 
know of the offer at the time of the arrest, 
and the court answered the question in the 
affirmative, without once alluding to the ques- 
tion whether knowledge of the offer is essen- 
tial, but rather confining its discussion to 
whether the claimant was the agent of a man 
whose duty it was to make the arrest without 
compensation by reward because of his being 
especially hired for that purpose, or was act- 
ing independently, and finding he acted in- 
dependently allowed a recovery. 

The last case usually cited in support of 
this contention is that of Auditor v. Bal- 
lard,!® where the action was to recover a re- 
ward for the apprehension of a fugitive from 
justice, though the claimant did not know of 
the offer, and the court held that he could, 
saying that it is like the ‘‘case of labor done 
and performed on request.’”’ And ‘*Why 
should the state inquire whether he knew or 
not?’’ The benefit is the same in either case. 
This decision was based on Dawkins v. Sap- 
pington,'’ which cited alone, Williams v. 
Carwardine.'* Such a holding is to be 
expected from the court which decided 
Reeder v. Anderson, discussed above. 
The Kentucky holdings on the subject are 
certainly extreme, and I can see no way of 
explaining or reconciling them. They seem 
to me to be utterly without authority, offen- 
sive to the fundamental legal principles of 
the common law and the cause of utmost con- 
fusion so far as they have any influence. 
How is there any similarity between a case 
where there may be an offer, but it has never 
been heard of or relied on, and a case of 
‘‘labor done and performed on _ request,”’ 
where the essence of the transaction and re- 
covery is the knowledge and the reliance? 


14 Supra. 

16 44 Vt. 170. 
169 Bush. 572. 
17 26 Ind. 199. 
18 Supra. 





Rules of diction ought to settle this question ; 
it does not need to be submitted to a judicial 
tribunal. 

From the character of the arguments in the 
foregoing cases and the nature of the authori- 
ties they quote it is easily seen how flimsy is 
the whole texture of the decisions giving a 
claimant the right to recover a reward, of 
which, at the time of performing his services, 
he has never heard or which he does not in- 
tend to accept. They give no clear and co- 
gent reasons for permitting a recovery, but. 
rather the allowance of the same is subversive 
of all clearness and cogency. ‘The only de- 
fensible position is that announced in Willams 
v. West Chicago, etc.,1° and the other cases. 
holding a knowledge of the offer and intent. 
to accept essentials to the recovery of a re- 
ward; and it seems to me that the only justi- 
fiable course is to maintain that these cases 
announce the true doctrine, that there are not 
two strong lines of authority, but that the 
cases announcing the other doctrine are contra 
and out of harmony with the true and leading 
holdings. 

Hucu Evanper WILLIs. 


University of Minnesota. 


19 Supra. 








CRIMINAL LAW—PROPER INSTRUCTIONS AS 
TO CONVICTION ON CIRCUMSTANTIAL 
EVIDENCE. 


STATE v. BLYDENBURGH. 





Supreme Court of Iowa, October 26, 1906. 


Ona prosecution for murder, the evidence relied 
on by the state was circumstantial, and in the first 
paragraph of the charge the court instructed that the 
burden was upon the state to establish the crime be- 
yond a reasonable doubt, and stated that the pre- 
sumption of innocence continued until the evidence 
satisfied the jury of guilt beyond a reasonable doubt, 
which was defined. Thereafter the jury was told 
that, in order to warrant a conviction on circumstan- 
tial evidence, the facts proved must not only be con- 
sistent with guilt, but inconsistent with any rational 
theory of innocence, and in another paragraph the 
court called the attention of the jury to the spe- 
cific matters of fact essential to the ultimate 
fact of guilt, and the jury were told that each separ- 
ate fact must be proven beyond a reasonable doubt, 
Held that defendant could not complain of the re- 
fusal of an instruction that, in order to warrant a 
conviction on circumstantial evidence, each fact in 
the chain of circumstances must be established by 
competent evidence beyond a reasonable doubt. 
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On a prosecution for murder, where the evidence 
relied on by the state was circumstantial, it was 
proper to refuse to instruct that each link in the 
chain of circumstances should be established to the 
‘entire satisfaction” of the jury. 


Bisuop, J.: Errors occurring in connection 
with the admission of evidence upon the trial 
are complained of by the appellant, and we have 
been at pains to examine the record as to each 
thereof to which our attention has been called in 
argument. It is to be observed that the trial was 
one of extreme length, and it would be strange if 
a critical inspection of the record in such a case 
did not disclose some tracings of error. We think 
it must be said, however, that while some of the 
rulings made in the instant case ave not free from 
error, yet on the whole nothing appears that 
would justify us in disturbing the judgment. 

It is the charge made in the indictment that 
the crime was committed by means of arsenical 
poison unlawfully administered to Jennie Blyden- 
burgh by the defendant, her husband, and from 
which her death resulted. The record discloses 
that in respect of proof of the corpus delicti and 
of the guilt of the defendant the state relied upon 
evidence circumstantial in character. ‘The de- 
fendant requested that the jury be instructed as 
follows: ‘To warrant a conviction on circum- 
stantial evidence, each fact in the chain of cir- 
cumstances necessary to be established to prove 
the guilt of the accused must be proven by com- 
petent evidence beyond a reasonable doubt,” etc. 
And again, in a further request, that, ‘‘each cir- 
cumstance essential to the conclusion of the de- 
fendant’s guilt should be fully established in the 
same manner and to the same extent as if the 
whole issue rested uponit. You must be satis- 
fied that each link in the chain of circumstances 
essential to the conclusion sought to be estab- 
lished by the state has been fully proven beyond 
a reasonable doubt, and to your entire satisfac- 
tion, or you must acquit.’’ These requests were 
refused, andjbased thereon error is contended for. 
Directing attention to the subject-matter of the 
first of such requests, our examination of the 
record leads us to say that it 1s not necessary to 
a disposition of the case that we enter upon any 
discussion of the question sought to be thus 
raised. And the reasons will be made manifest 
from what follows. In the initial paragraph of 
the charge as given the court instructed the jury 
that “the burden rests upon the state of estab- 
lishing the charge made by the evidence beyond 
a reasonable doubt,”’ etc. And again in the third 
paragraph it was said that the presumption of 
innocence continues ‘‘until the evidence satisfies 
you beyond a reasunable doubt that the defend- 
ant is guilty of the crime charged.’’ The mean- 
ing of the expression ‘‘reasonable doubt’ was 
then defined, and counsel for appellant make no 
question as to either the propriety of giving such 
instruction or the correctness thereof as given. 
In a succeeding instruction the jury was told that 
‘in order to warrant a conviction under circum- 





stantial evidence alone, the facts proved must 
not only be consistent with the guilt of the de- 
fendant, but they must also be inconsistent with 
any rational theory or hypothesis of his inno- 
cence. Circumstantial evidence is just as legal 
and just as effective as any other evidence, pro- 
vided the circumstances established are of such 
a character and force as to satisfy the minds of 
the jury of the defendant’s guilt beyond a reason- 
able doubt.’ Now in the seventh paragraph of 
the charge the court called the attention of the 
jury to the specific matters of fact essential to 
the ultimate fact of guilt, and hence necessary to 
be established, and this was followed by separate 
paragrapks, in which each of the constituent 
fact elements of the crime charged were in turn 
separately considered, and in respect of each 
thereof the court told the jury that the separate 
fact so presently under consideration must be 
proven beyond a reasonable doubt before the de- 
fendant could be convicted. Whatever may be 
said, therefore, as to the rule of the request, it 
must be apparent that the appellant is in no po- 
sition to complain. In respect of the second re- 
quest presented, the same was properly refused 
for that thereby it was asked that the jury be 
told that each necessary fact must be proven ‘‘to 
your entire satisfaction.” No requirement of 
the rule goes thus far. The burden is not upon 
the state to prove guilt beyond all doubt. Proof 
beyond reasonable doubt is sufficient. 


The argument in print filed on behalf of appel- 
lant is devoted almost exclusively to the propo- 
sition that the verdict was not warranted by the 
evidence. It is impossible that we review the 
facts in detail. We have given to the record that 
careful examination which the importance of the 
sase demands, and we agree that there is dis- 
closed sufficient evidence to warrant the verdict 
of guilt asrendered. The defendant and the de- 
ceased, after a very short acquaintance, were 
married in Ohio in October, 1902. and the death 
of the latter occurred in the following May. At 
the time of the marriage defendant was a widow- 
er, about 38 years of age, and having several 
children; the deceased was a maiden lady, and 
the senior of defendant by some 12 years. She 
had considerable property, among other things 
afarm near Eldora, this state, and they came to 
Eldora to live. There is evidence tending to 
prove that some time previous to her death, de- 
fendant purchased at a drug store a quantity of 
‘Rough on Rats,’’ a poison consisting in large 
part of arsenic. On Sunday, May 24, 1903, Mrs. 
Blydenburgh went to church alone; the appel- 
lant remaining at home. While the fact is in 
dispute, there is evidence tending to prove that 
appellant prepared the dinner, and that the same 
was partaken of by the family, Mrs. Blydenburgh 
included. Soon thereafter she was seized with a 
violent illness. She died within a few days and 
was taken back to Ohio and there buried. Some 
time thereafter her body was exhumed, and an 
analysis of the organs disclosed the presence of 
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arsenic in considerable quantity. The evidence 
for the state further tended to prove that the 
parties did not live happily; that trouble arose 
out of the matter of the disposition of her prop- 
erty—appellant desiring a transfer of a consider- 
able portion thereof to him. It appears, also, 
that he had attempted to procure life insurance 
on her life for his benefit. The conduct of de- 
fendant during the sickness of his wife and in en- 
deavoring to take her body away to Ohio the 
same night of her death were matters the jury 
had before them, and from these were warranted 
in drawing inferences unfavorable to him. This 
was also true as to some matters of subsequent 
conduct on his part and asto statements made by 
him. As to the cause of the death, there is much 
conflict in the evidence. It appears that the 
body was embalmed after death, and that the 
fluid used contained arsenic. There is evidence, 
however, tending to show that, while many of 
the organs of the body were not diseased, the 
lining of the stomach was broken down and the 
tissues destroyed; that such cuuld have occurred 
only by the administration of poison during life; 
and that the condition was of itself sufficient to 
provuce death. On the whole. we think the jury 
was warranted in finding that death was brought 
about by poisoning, and that the circumstances 
sufficiently pointed to the defendant as the per- 
son who administered the same, and accordingly 
that the verdict finding him guilty ought not to 
be interfered with. In connection with our read— 
ing of tte evidence, we have taken note of the 
various rulings made upon the trial, and find 
nothing from which substantial prejudice can be 
said to have resulted. 

Having given the case full consideration, we 
conclude that the judgment is supported by the 
record, and it is therefore affirmed. , 


Nore.— Necessity of Proving Beyond a Reasonable 
Doubt Every Fact or Circumstance Necessary to 
Establish Guilt, Where Case Depends on Circum- 
stantial Evidence.—There is agreat prejudice against 
conviction on circumstantial evidence and with very 
good reason. While the state should not be de- 


nied a right to establish guilt by such evidence alone, ° 


nevertheless, every fact necessary to case made out 
by the state should be established beyond a reasona- 
ble doubt. For this reason we are compelled to dis- 
agree with the decision of the court in the principal 
case. 

The case before us for annotation shows clearly the 
necessity of the rule laid down and the perfect pro- 
priety of defendant’s requested instruction. The 
theory of the state was that defendant poisoned his 
wife with malice aforethought. Itis necessary for the 
state to prove the fact of the killing and the intent to 
kill. The state shows his purchase ofa poison contain- 
ing arsenic shortly before the crime occurred; itshows 
that deceased went out on a Sunday morning and that 
defendant prepared dinner; that deceased returned 
for dinner and after partaking thereof, was seized 
with a violent illness, of which she subsequently died; 
that defendant was in a great hurry to get her body 
shipped off to Ohio; that subsequent investigation of 
the body of deceased showed plain traces of arsenic 





poisoning. These were the different circumstances 
necessary to make out guilt. Is it not right that the 
attention of the jury should be called to the fact that 
everyone of these circumstances just enumerated 
should have been proven beyond a reasonable doubt. 
To let the jury regard all the evidence as a whole 
without examining analytically each fact or circum- 
stance tending to make out the state’s case, destroys 
a most necessary safegt ard to prevent the conviction 
of innocent persons on circumstanciul evidence, a 
calamity most terrible to think of. The human mind 
cannot act accurately unless it acts analytically. Sup- 
pose for instance, there was a reasonable doubt 
whether defendant purchased the poison as the state 
alleged while every other fact was clearly proven. In 
failing to analyze the facts necessary to make outa 
logical chain of circumstantial evidence,the jury might 
naturally overlook the weak point in the chain and 
convict on the strength of the other points so clearly 
proven. Yet how weak would be the state’s case 
without such fact proven. And suppose there was a 
reasonable doubt whether the defendant was at home 
or prepared dinner on that. particular Sunday, but 
all other facts were clearly proven, would not the 
state’s case be greatly weakened by the failure to 
prove that fact? 

We believe the authorities in other states are clearly 
opposed to the decision of the Iowa court, but we 
are saved the difliculty of preparing an exhaustive re- 
port ofthe decisions of other states in this important 
question by the very learned,valuable and painstaking 
opinion of Justice Deemer of the Iowa supreme court, 
dissenting in the principal case. The learned judge 
said: ‘*The testimony in this case was wholly cir- 
cumstantial. Because of this fact, it was all-import- 
ant that the jury be carefully and correctly instructed 
on all the rules applicable to such testimony. While 
at one time this court seemed to be committed to the 
doctrine that the state was not bound to prove every 
circumstance necessary to a conviction beyond a 
reasonable doubt—that it was suflicient if upon the 
whole case there was no reasonable doubt of the de- 
fendant’s guilt (see State v. Hayden, 45 Iowa, 11)— 
this rule was so out of harmony with the current of 
authority and so contrary to fundamental principles 
of the common law that in State v. Cohen, 108 Iowa, 
208,78 N W. Rep. 857,75 Am. St. Rep. 218, we re- 
ceded from tbat position and held, as I understand it, 
that, where a case depends upon circumsiantial evi- 
dence alone, each circumstance necessary to a convic- 
tion must be proved by the evidence beyond a reason- 
able doubt, and that it is not sufficient to instruct 
that, if upon the whole case no reasonable doubt ex- 
ists as to the defendant’s guilt, he should be con- 
victed. There are, asI understand it, but two or 
three cases anywhere adhering to the rule announced 
in State v. Hayden. In Illinois that rule is still ad- 
hered to, and perhaps in one or two other jurisdic- 
dions; but the great weight of authority everywhere 
is to the contrary. I shall cite but a few of the many 
cases: Bradshaw v. State, 17 Neb. 147, 22 N. W. Rep. 
361, Com. v. Webster (Mass.), 52 Am. Dec. 722; Sum- 
ner vy. State (Ind.), 36 Am. Dec. 561; 1 Starkie on Evi- 
dence, 571; Clair v. People (Colo. Sup.),10 Pac. Rep. 
799; Marion v. State (Neb.), 20 N. W. Rep. 289; State 
v. Young (N. D.), 82 N. W. Rep. 420; People v. Aikin 
(Mich.),11 Am. St. Rep. 512; Graves v. People, 18 
Colo. 170, 82 Pac. Rep. 63; People v. Ah Chung, 54 
Cal. 898; Wade v. State, 71 Ind. 535; State v. Gleim 
(Mont.), 41 Pac. Rep. 998; State v. Furney (Kan. 
Sup.), 18 Am. St. Rep. 267; Burrell’s Cir. Ev. 733; 
Starkie on Ev. (10th Ed.) 856, 857; Garvin v. 
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State, 42 Fla. 553, 29 So. Rep. 405; State v. Maher, 25 
Nev. 465, 62 Pac. Rep. 286; State v. Messimer, 75 N. 
Car. 885; Hodge v. Territory (Okla.), 69 Pac. Rep. 
1077; State v. Crabtree (Mo. Sup.), 71S. W. Rep. 127; 
State v. Fleming (N. Car.), 41S. E. Rep. 549. 

In reading the cases bearing upon this proposition 
it is important to remember that there is a manifest 
distinction between the phrase, ‘each link in the 
chain of circumstances relied upon by the state,’ or 
‘each circumstance relied upon the state,’ and ‘every 
circumstance or fact necessary ‘to a conviction.’ It 
often happens that the state is not required to prove 
each link in the chain of circumstances relied upon 
by it, for it may fail as to some and still have enough 
to make out a case; but every fact necessary to a con- 
viction, whether an essential element of the crime or 
not, must be proved beyond a reasonable doubt. 
There is a very marked distinction between an es- 
sential element of a crime and a fact or circumstance 
in a chain of circumstances essential to a connection; 
hence the instructions given did not cover the point. 
In this case the state was attempting to establish each 
element of the offense by circumstantial evidence, 
and the jury should have been correctly instructed as 
to the degree of proof required to establish each of 
the necessary circumstances. 

I think the first instruction asked by defendant, re- 
ferre? to in the second division of the opinion, should 
have been given. The matter here involved, it should 
be observed, relates to the quantum of proof, and not 
to the testimony whereby that degree of proof is 
furnished. I admit that one circumstance may be sup- 
ported to some extent by another, but after all each 
necessary fact must be established beyond a reason- 
able doubt. Seme of the cases overlook this very 
plain distinction, but it should not be disregarded. 
Possession of property recently stolen is no doubt 
prima facie evidence of guilt; but, ifajury has a 
reasonable doubt as to whether that possession was 
honestly acquired, then it is its duty to acquit. Soin 
this case, if the juryihad a reasonable doubt as to how 
the poison came to be found in tke body of the de- 
ceased, or as to any other circumstance necessary to 
complete the ‘chain’ or ‘strand,’ then it was its duty 
to acquit. I shall briefly refer to some of the cases 
in support of my conclusion. 

In State v. Cohen, 108 Iowa, 208, 78 N. W. Rep. 857, 
75 Am. St. Rep. 213, Justice Ladd, writing for the 
court, after citing many of the cases on which I rely 
and some others, said: ‘Nevertheless, if conviction 
depends entirely on different circumstances, arranged 
linkwise, connecting the defendant with the crime 
charged, then each and every one of these must be 
established beyond a reasonable doubt; for no chain 
can be stronger than its weakest link.’ Com. v. 
Webster, People v. Phipps, and People v. Aiken, 
supra, were each approved. In the same case, after 
disapproving of an instruction using the phrase that 
‘the jury need not be satisfied beyond a reasonable 
doubt of each link in the chain of circumstances relied 
upon,’ itis said that, if the instruction referred to 
facts and circumstances which tended to establish 
ultimate facts upon which conviction depended, an 
exception would not be well founded. ‘But the con- 
nection in which it was used does not require that 
construction, and we think it the more likely to have 
been thought by the jury to refer to facts and circum- 
stances essential to a conviction, and which, accord- 
ing to all the authorities and sound reasoning, must 
be established beyond a reasonable doubt.’ State v. 
Furney, State v. Gleim, Marion v. State, Graves v. 
People, Clair v. People, and People vy. Aikin, above 





cited, were each and all approved. This, as it seems 
to me, settles the rule for this state that ‘every cir- 
cumstance essential to a conviction must be estab- 
lished beyond a reasonable doubt.’ In Sumner 
v. State, supra, an instruction almost exactly like the 
one asked in this case was asked and refused and re- 
versal was had upon this ground alone. Quoting 
from Starkie, it is there said: ‘The state is bound to 
prove every single circumstance which is essential to 
a conclusion in the same manner and to the same ex- 
tent as if the whole issue had rested upon the proof 
of each individual and essential circumstances.’ In 
Bradshaw v. State, 17 Neb. 155,22 N. W. Rep. 365, the 
court said: ‘As we understand the rule in cases of 
circumstantial evidence, it is necessary in cases of 
this kind for the state to prove beyond a reasonable 
doubt every circumstance which is essential to the 
conclusion. * * * The ultimate conclusion of 
guilt is drawn from certain essential facts, from 
which the mind is logically and irresistibly forced to 
infer the main fact to be proved. If one of these es- 
sential facts is wanting, the mind fails to reach the 
conclusion.’, In State v. Maher, 25 Nev. 465, 62 Pac. 
Rep. 286, an instruction very similar to the one asked 
in this case was approved, the court saying: ‘We 
believe it is well settled that every material fact going 
to the guilt of a person charged with a crime should 
be fully established in the same manner and to the 
same extent as if the whole issue rested upon it.’ 
The instructions in that case were copied from People 
v. Ah Chung, 54 Cal. 408, werethey were fully ap- 
proved by the Californiacourt. In State v. Messimer, 
75 N. Car. 385, it is said: ‘The rule in regard to circum- 
stances is that each circumstance must be as distinctly 
proved as if the whole case turned upon it.’ In 
Graves v. People, supra, an instruction like the one 
refused in State v. Hayden was also refused, and the 
Supreme Court of Colorado, after saying that the in- 
struction had been approved in State v. Hayden and 
Sackett on Instructions to Juries, proceeds to demon- 
strate that the cases cited by Sackett do not, with the 
exception of an Illinois case, support the rule an- 
nounced by Sackett. The instruction condemned in 
that case was essentially different from the one asked 
in the present case, and Marion v. State, supra, was 
approved. In People v. Ah Chung, supra, an in- 
struction like the one asked in the present case was 
held correct. See, also, People v. Phipps, 39 C 1. 326. 
It was said in these cases that an instruction like the 
one asked in this case was a clear and intelligible 
statement of the rule. In Hodgev. Territory, supra, 
the true rule is announced, and the Illinois case, as 
well as State v. Hayden, are repudiated. See, also, 
State v. Furney (Kan. Sup.), 21 Pac. Rep. 213. 

In Clair v. People, supra, there is an able discussion 
of the subject, and with the thought in mind of the 
difference between ‘each link in the chain of circum- 
stances relied upon by the state’ and ‘each circum- 
stance or fact necessary to a conviction,’ that case is 
very clearly an authority in favor of my position. It 
is there said: ‘In cases where the conviction depends 
upon circumstantial evidence, it often happens that 
one or more of the ultimate or essential matters may 
very appropriately be called ‘‘cireumstances,” and 
such matters, whether spoken of as “‘circumstances” 
or as “‘facts,”” must be established by the state beyond 
all reasonable doubt’—citing Com. v. Webster, 5 
Cush, 295, 52 Am. Dee. 711, and Starkie on Evidence. 
In State v. Gleim (Mont.), 41 Pac. Rep. 998, an instruc- 
tion much stronger than the one refused in this case 
was denied, and the Supreme Court of Montana re- 
versed the case for failure to give it. The Illinois cases 
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are disapproved, and Thompson on Trials, § 2514, is 
cited in support of the conclusion reached. The court 
said: ‘Each ultimate fact or circumstance must be 
proved beyond a reasonable doubt.’ In People v. 
Atkin (Mich.), 11 Am. St. Rep. 512, the Supreme Court 
of Michigan, in an able opinion, by Morse, J., took 
up this question, and, after disapproving of 
State v. Hayden and some other cases, says that 
as to ‘any proposition of fact necessary to a con- 
viction the state must establish the same beyonda 
reasonable doubt.’ In State v. Young, supra, Bar- 
tholomew, J., writing the opinion, the court disap- 
proves of the Lilincis rule, and cites State v. Cohen, 
108 Iowa, 208, 78 N. W. Rep. 857, 75 Am. St. Rep. 
213, as an authority for its position. A modi- 
fied rule is announced in that case, but the 
learned writer of the opinion failed to distinguish 
between the quantum of proof required and the 
testimony necessary to furnish it. That case 
holds that, when facts are or may be arranged link- 
wise, an instruction similar to the one asked in this 
case should be given. It is difficult to say just when 
they do arrange themselves linkwise, but I think they 
did in the present case. Marion v. State (Neb.), 20 
N. W. Rep. 289, is also in {point. In Garwin v. State 
(Fla.), 29 So. Rep. 406, it is said: ‘The established 
rule in eriminal cases is that proof beyond a reason- 
able doubt must be had as to all facts necessary to 
make out the case of the prosecution.’—citing Whar- 
ton on Hom. §§ 646, 650; Com. v. McKie, 1 Gray, 61, 
61 Am. Dec. 410; Com. v. Kimball, 24 Pick. 366, 35 
Am. Dec. 326; State v. Taylor, Houst. Cr. Cas, 436. 
See, as further sustaining these views, United States 
v. Wright (C. C.), 16 Fed. Rep. 112; 1 Bishop’s New 
Crim. Proc. 1076; People v. Foley, 64 Mich. 148, 31 
N. W. Rep. 94; Jones v. State, 107 Ala. 93, 18 So. Rep. 
237; Halloway v. Com., 11 Bush, 344; Adams v. State, 
81 Ohio St. 462; State v. Meyer, 58 Vt.437, 3 Atl. 
Rep. 195; Territory v. Lopez,3 N. Mex. 156, 2 Pac, 
Rep. 364; Black v. State, 1 Tex. App. 368; Harrison 
v. State, 6 Tex. App. 42; State v. Crane, 110 N. Car. 
530, 15 S. E. Rep. 2381; People v. Eckert, 19 Cal. 603.”’ 








JETSAM AND FLOTSAM. 


THE MONOPOLY OF PATENTS. 

Among the many valuable communications which 
are made from time to time through the columns of 
the Lvening Post by your correspondents, I have 
noted some discussion with reference to the patent 
system of this country. Instead of discussing the 
mere detail of this system, it has always seemed 
strange to me that there is not more consideration 
given by as practicable a people as ours to the utility 
ofthe patent systemin any form. Its influence upon 
our material welfare has been much exaggerated by 
many, who confuse the inventive genius of our peo- 
ple with an artificial system designed to protect it. 
Next to the unequalled resources of the United States 
and the consuming energy of its people, its greatness 
is due in large measure to an inventive genius, which 
never rests until it has either done a new thing or an 
old thing better than before. This invaluable qual- 
ity is innate, and in no respect dependent upon stat- 
utory legislation. Our people would have had the 
same inventive instinct had there been no patent sys- 
tem, and its results might not have been appreciably 
less. Franklin, the first, and atypical American in- 
ventor, abandoned a lucrative business to pursue his 
discoveries, and declined to take a patent on the most 





useful of his inventions. I believe that nearly all the 
useful inventions would have been developed had 
there been no patent system. There is always an ad- 
equate incentive for invention without the monopoly 
ofa patent. A growing distrust among thoughtful 
men as to the real value of the system was evidenced 
some years ago by a committee of the English parlia- 
ment, which, after a careful investigation, recom- 
mended the abolition of the system; and the same 
view was shared by Prince Bismarck, who, when 
chancellor of the German empire, made a similar rece 
ommendation. 

Whatever its merits, the patent system is today 
one of the strongest bulwarks of extortion and injus- 
tice which our laws afford. A corporation with large 
resources can take a patent of doubtful legal validity, 
and, by prolonging litigation through the life of the 
patent, tax the people at will. It can do this indefin- 
itely, for it can gain such a position during the life of 
the patent as to be almost impregnable thereafter to 
any competition. 

Conceding that a patent system in some form is 
desirable, no country has been soimprovident as ours 
in the form of the system. Other countries make the 
issue of patents a source of revenue by exacting a 
percentage of profits, and also reserve the free use of 
the patentifor governmental] purposes. In our coun- 
try, the patent is granted for a few dollars, and the 
government not only fails to derive any revenue from 
the enormous profits at time made, but places its own 
neck under the heel of the monopoly to which it has 
given existence. As an illustration, the government, 
in providing for the national defense, must often pay 
royalties on armor plate, due to patents which it gave 
gratuitously. 

Congress, at an early day, should give the subject 
its careful consideration, and, while it may be inad- 
visable to go to the extreme length of the English 
parliamentary committee, or of Prince Bismarck, yet 
a system should be devised whereby the people of 
the United States, while securing to the real inventor 
suitable compensation, would share the benefits of 
the monopolies which they create by a participation 
in the profits of the invention. In my. judgment, a 
congressional committee should carefully investigate 
our patent system and report to what extent, if any, 
it should be continued._JaMEs M. Beck, New York 
Evening Post. 


EDITORIAL COMPLIMENTS, 


The Chicago Legal News comments on the an- 
nouncement of the CENTRAL LAW JOURNAL of the 
addition to its editorial staff, of William A. Gardner, 
as follows: 

We note the announcement of the CENTRAL LAW 
JOURNAL that its editorial staff has been augmented 
by the addition of William A. Gardner, formerly of 
the Chicago bar, and that he will assume complete 
direction of that publication as editor-in-chief. We 
congratulate the CENTRAL LAW JOURNAL. If Wil- 
liam gets to firing legal propositions around with 
anywhere the speed and accuracy with which he used 
to get a base ball from third to first base in his old 
University ef Chicago days, the editorial page of the 
C. L. J. will certainly be a corker. 

F, A. H. 


Mr. Gardner is also a graduate of the Yale Law 
School, class of ’81 and the Yale ‘‘Varsity” Nine of 
that year. 

A. H.R. 
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CORRESPONDENCE. 


LIABILITY OF LANDLORD FOR HIDDEN DEFECTS IN 
LEASED PREMISES. 
Editor Central Law Journal: 

The difficulty which some of your correspondents 
have with the case of Wilcox v. Hines, 34 L. R. A. 824 
and 41 L. R. A. 278, as well as the fact that they re- 
gard it as stating the true doctrine, is a matter of 
some surprise. It may be that the case was correctly 
decided upon its facts, and that, therefore, it does not 
deserve the attention which it has received. It ap- 
pears in the report upon the second appeal, 41 L. R. 

. 284, that the landlord had received actual notice of 
the defect, end that he had attempted to repairit, 
but had been negligent in so doing. It may be that 
_ he would be liable either for the result of his negli- 
gence, or for the actual concealment of what he knew 
from the tenant, so that the case would fali within 
well-settled principles. But the learned judge who 
wrote the opinion was not satisfied to rest the decis- 
ion upon either of these grounds, but attempted to 
establish the proposition that the landlord would be 
liable, although he had no actual knowledge of the 
defect, but could have had it ‘by the exercise of rea- 
sonable care and diligence.”? This is the point at 
which the case departs from a doctrine as well-set- 
tled by a long line of cases as any principle in the law 
of landlord and tenant. With some minor exceptions 
the tenant has always been regarded as in the same 
position as a purchaser of the property would be. 
That is, he takes it as he finds it, and no duty rests 
upon the landlord to search out hidden defects and 
notify him of them. Moreover, no case cited in the 
opinion supports the advanced position taken by the 
ease, while the authority to the contrary is almost 
overwhelming. Many of the cases cited in the opin- 
ion are so beside the point that no careful annotator 
would think of considering them in connection with 
the question under discussion. There are a few dicta or 
loose expressions found in the cases cited which tend 
to support the decision, but when considered in con- 
nection with the points decided by the cases have little 
value in that direction. A brief review of the cases 
cited in the three opinions delivered in the Wilcox 
case will show how little support that decision has in 
the prior cases. In the cases of Cowen (145 Mass. 
363), Coke (80 Ky. 598), Cesar (6 N. Y. 229), Martin 
(155 Mass, 381), Minor (112 Mass. 477), Cutler (147 
Mass. 471), and Maywood (78 Mich. 138), the landlord 
had actual knowledge of the defect and concealed 
such knowledge from the tenant, and therefore, the 
question of his duty to learn of the defect was in no 
wise involved. 

In the cases of Carson (28 Pa. 111), Godley (20 Pa, 
387), and Nugent (80 Me. 62), the landlord was negli- 
gent in constructing the building, and in Gill (105 
Mass. 477) he was negligent in repairing it, and the 
decisions were placed on this ground so that the ques- 
tion of his duty to exercise care to discover defects 
was not involved. In Matthews (13 App. Div. 356), 
Towle (129 Ill. 379), Riley (83 Cal. 217) and Leonard 
(115 Mass. 86), the question was as to liability for a 
defect making the adjoining street unsafe for the 
public, and in Tomlin (126 N. Y. 514), the question 
was as to liability for making adjoining premises un- 
safe,while Wonder (134 Pa. 334), Knauss (107 Pa. 85), 
and Fow (108 Pa. 489), involved the question of lia- 
bility for nuisance to adjoining property. Nelson 
(L. R.2 C, P. D. 311), and Metzger (16 Ind. App. 462), 
involved the question of liability to strangers because 
of unsafe condition of the property, and Young (12 





Lea, 244), involved the question of duty to the public. 
Basche (73 Md. 469), Edwards (98 N. Y. 249), 
Swords (59 N. Y. 28), Albert (66 Md. 325), and Ahern 
(115 N. Y. 203), involved liability for the safety of 
buildings, piers, and wharves intended for the use of 
the public, and the injury was usually to one of 
the public and not to the tenant. And in Oxford 
(165 Mass, 255), not only was the building leased for 
a publicuse, but the owner was considered as having 
retaired control over it, and the injury was to one of 
the public. Lindsay (150 Mass. 288), Moynihan (162 
Mass. 272), Wilcox (167 Mass. 306), Lynch (167 Mass. 
510), Looney (129 Mass. 33), and Watkins (138 Mass. 
533), all involved the question of the liability of the 
landlord for defects in portions of the building or 
premises of which he retained control, the liability 
as to which is materially different from that to aten- 
ant who has taken possession ofthe entire property, 
and in Lenz (6 App. Div. 570), not only did the in- 
jury occur in the common grounds of a tenement 
building, control over which was retained by the 
owner, but the court said he was not bound to make 
a critical examination to discover the defect which 
caused the injury. In Booth (155 Mass. 522), and 
O’Dwyer (13 App. Div. 570), recovery was denied to 
the tenant because the defect was visible. In Red- 
man (126 Mass. 374), the injury was to a stranger 
through a defectin a passage between the street and 
the leased premises. In Ingwersen (47 N. J. L. 16), 
the injury was to the demised premises by a nuisance 
on a portion of the property let to another tenant. 
In Tuttle (145 Mass. 169), no recovery for tort was 
permitted to the tenant in an action on contract; and 
in the note to Lowell (50 Am. Dee. 780), it is stated 
generally, that in the absence of fraud, the tenant 
takes the premises “‘for better or for worse” and noth- 
ing is said as to the duty to discover defects. 

It is thus seen that there is absolutely no case 
cited by the learned court which supports its position, 
and when itis remembered that the case is against a 
current of authority as uniform as any by which the 
common-law principles are established, there is little 
wonder that the case was treated as a new departure, 
and when any one states that that case represents 
the law, and that the opposing cases do not, he may 
well be asked forthe autherity by which he sup- 
ports his statement. 

HENRY P. FARNHAM. 

Rochester, N. Y. 








BOOK REVIEW. 





ABBOTT ON BRIEF MAKING. 

Brief Making and the Use of Law Books is a 
work by William M. Lile, Henry S. Redfield, 
Eugene Wambaugh, Alfred Mason, James Wheeler, 
and edited by Nathan Abbott, Dean ofthe Leland 
Stanford University School of Law. The introduc- 
tion by William M. Lile, properly remarks upon 
the failure of law schools to prepare students for 
brief making. While this is true, yet, it is hardly to 
be expected, that in the time allotted to the prepara- 
tion of the student for his profession, he would be 
prepared to do much in this line without an addition 
of a year, at least, to his course. After he has gotten 
what the law schools have to give, he is merely pre- 
pared to enter upon his profession. This work will 
be of much value to the student in the law school but 
of vastly greater importance to the young lawyer, who 
may be set to work upon questions in the preparation 
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of abrief in some large large law office—and there are 
many of these—or upon his own work in actual prac- 
tice. A work upon the art of brief writing is a new 
departure in law book work. The vast majority of 
briefs which are provided in cases in courts of appeal, 
may be taken as the best argument for the need of a 
work upon this subject. It takes much practice in 
brief writing, in order to gain an effective method of 
presenting one’s case. Such a help as that which is 
given in this work, ought to find a place in every law 
office. It certainly is one of those helps of which every 
young lawyer is in need and whose work in brief 
writing, will be greatly improved by the instruction 
which may be found it in. It is contained in 472 
pages. Published by the West Publishing Co., St 
Paul, Minn. 








HUMOR OF THE LAW. 


The other day a counsel, engaged in a case in which 
property of various descriptions was involved, made 
a long and rambling speech referring to each kind in 
turn. 

His monotonous delivery had sent nearly every one 
to sleep, when he suddenly startled them all by 
abruptly changing his voice, as he exclaimed to the 


udge: 
‘ “My lord, I will now address myself to the furni- 
ure. 

**You have been doing that for some time, I think, 
Mr. Wells,” remarked the judge, sweetly, amid uni- 
versal tittering. 

Now there was another judge who heard this anec- 
dote and thought of storing it up for some future oc- 
casi on. 

At the court soon afterwards, his opportunity 
seemed to have arrived. He was trying a case in 
which the circumstances were soméwhat similar, but 
the property involved was live stock. 

**My lord, I will now address myself to the don- 
ke 9? 

2You have been doing that for some time,” was 
the prompt response, whereupon a regular roar of 
laughter followed, which highly gratified the judge 
until its true reason dawned upon him.— Tid- Bits. 








WEEKLY DIGEST. 


Weekly Digest of ALL the Current Opinions of 
ALL the State and Territorial Courts of Last 
Resort, and of all the Federal Courts, 
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1, ACCIDENT INSURANCE—Proximate Cause of Death.— 
Weight of plaintiff’s head on his hand for a long con- 
tinued period while asleep held the proximate cause of 
veriostitis, within an accident policy insuring against 
loss from bodily injuries effected through external, vio - 
lent, and accidental means.— tna Life Ins. Co. v. Fitz- 
gerald, Ind., 75 N. E. Rep. 262. 

2. ADVERSE POSssESSION—Entry and Occupation.— 
Where a vendor conveys two separate and distinct tracts 
of land, toonly one of which he has title, an entry upon 
and occupation of that tract by the grantee will not, 
without more, operate as a disseisin of the owner of the 
other tract, so as to constitute an adverse possession by 
such grantee.—Henry v. Brown, Ala,, 89 So. Rep. 325. 

3. ADVERSE POSSESSION—Tacking Successive Posses 
sions.—The possession of land by one held not entitled to 
be tacked onto the possession ofanother in the absence 
of a deed by the latter conveying the land to the former. 
—Jennings v. White, N. Car., 518. E. Rep. 799. 

4. ALTERATION OF INSTRUMENTS — Immaterial Eras- 
ures.—Where a warranty deed form was used for a quit- 
claim deed, mere erasures to make the form conform to 
a quitclaim deed were immaterial.—Wilder v. Aurora, 
DeK. & R. Electric Traction Co., Ill., 75 N. E. Rep. 194. 

5. APPEAL AND ERROR—Absence of Findings.—Judg- 
ment will not be reversed or new trial granted for want 
of a finding upon an issue presented by allegations 
showing an affirmative defense, where there is no evi- 
dence in relation to such issue.—Roberts v. Hall, Cal., 
82 Pac. Rep. 66. 

6. APPEAL AND ERROR—Conclusiveness of Appellate 
Court Judgment.—While the measure of damages which 
is to be appliedin a case in a question of law, the deter- 
mination of the appellate court as to the amount of dam- 
ages to a party is a question of fact, binding on the su- 
preme court.—Penn Plate Glass Co. v. James H. Rice Co., 
Ill., 75 N. E. Rep. 246. 

7. APPEAL AND ERROR — Cross-Examination. — The 
court on appeal will not interfere with the discretion of 
the trial court in controlling the extent of the cross- 
examination of witnesses, unless there has been obvious 
abuse of discretion.—Henderson vy. Henderson, Ind., 75 
N. E. Rep. 269. 

8. APPEAL AND ERROR—Discretion of Trial Court.—It 
must appear beyond a reasonable doubt that the trial 
court abused its discretion in refusing to set aside ajudg- 
ment ou the ground of neglect of an attorney before the 
appellate court will interfere.—Winstone v. Winstone, 
Wash., 82 Pac. Rep. 268. 

9. APPEAL AND ERROR—Motion to Strike Allegation of 
Nonrecoverable Damage.—Refusal to sustain a motion to 
strike an allegation of nonrecoverable damage from the 
complaint will not be reversed on appeal.—Woodstock 
Iron Works v. Stockdale, Ala., 39 So. Rep. 335. 

10. APPEALAND ERROR—Petition for Rehearing’.—A 
petition for a rehearing which suggests nothing that 
has not been fully considered py the court in making its 
decision will be denied.—Florida Land Rock Phosphate 
Co. v. Anderson, Fla., 39 So. Rep. 392. 

11. APPEAL AND ERROR—Pleadings.—A judgment will 
not be reversed for refusal to strike matter from the 
pleadings which could be remedied by objection to testi- 
mony and requesting proper charges. — Snedecor v. 
Pope, Ala., 39 So. Rep. 318. 

12. APPEAL AND ERROR— Questions Reviewable. — 
Where a judgment of foreclosure was not appealed 
from, the supreme court could not, on plaintiff’s appeal 
from a part of the judgment imposing conditions on the 
foreclosure, consider whether the foreclosure decree 
was lawful.—Keeley v. Gregg, Mont., 82 Pac. Rep. 27. 

13. APPEAL AND ERROR—Review.—No demurrers hav- 
ing been filed to pleas as amended, and the record fail- 
ing to show the amendment, the sufficiency of the pleas 
to withstand demurrer before amendment was not re- 
viewable.—Phillips Buttorff Mfg. Co. v. Wild Bros., Ala., 
39 So. Rep. 359. 

14, APPEAL AND ERROR—Trial De Novo.—On appeal 
for a trial de novo, an error of the trixl court in compel- 
ling plaintiff or appellant to elect on which of two causes 
of action he would proceed cannot be corrected.—Web- 
ber v. Ingersoll, Neb., 104 N. W. Rep. 600. 
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15. ASSIGNMENTS—Necessity of Notice.—A plea in bar 
to a suit brought by the assignee of a chose in action, to 
the effect that the chose inaction was assigned without 
notice to the defendant, is bad in the absence of any 
agreement requiring such notice, or of any allegation of 
injury arising from want of notice. — Knickerbocker 
Trust Co. v. Coyle, U. 8. C.C., D. N. J., 159 Fed. Rep. 
92. 

16. BANKRUPTCY—Duty of Trustee to Pay Taxes.—Un- 
der Bankr. Act, July 1, 1898, ch. 541, § 64a, a trustee is re- 
quired to pay all taxes legally due and owing by the 
bankrupt, irrespective of the question of lien or of his 
possession of the property on which they were levied.— 
City of Chattanooga v. Hill, U.S. C. C. of App., Sixth Cir- 
cuit, 189 Fed. Rep. 600.} 

17. BANKRUPTCY—Trust Property.—Notice to trustees 
is not necessary to complete the title of trustees in bank- 
ruptcy to an interest in the property held in trust for the 
benefit of the bankrupt.—Whittredge v. Sweetser, Mass., 
75 N. E. Rep. 222. 

18. BANKS AND BANKING—Liability of Private Banker 
to Pay Depositors. — Where one opens a private bank, 
and receives deposits, he assumes a personal obliga- 
tion to repay to each depositor the amount deposited by 
him.—Johnson v. Shuey, Wash., 82 Pac. Rep. 123. 

19. BANKS AND BANKING — Requirment for Deposit of 
Money with State Treasurer.—Comp. Laws, § 6144, which 
requires receivers of state banks to pay over all money 
collected or received by them to the state treasurer, is 
not ambiguous, and it is the duty of a court to see that 
its receiver complies with such provision. — Moore v. 
Donovan, Mich., 104 N. W. Rep. 665. 

20. BILLS AND NOTES—Agreement Between Payee and 
Assignee.—In a suitona note indorsed by an assignor 
for the benefit of creditors, an agreement between the 
payee and the debtor’s assignee with reference to col- 
laterals held competent. — Jennings v. Moore, Mass., 
75 N. E. Rep. 214. 

21. BRIBERY—Coroner. — The asking of money bya 
public officer to influenee his action, which is not offi- 
cial, and which he has no authority at law to perform, is 
not bribery.—People v. Jackson, 95 N. Y. Supp. 286. 

22. CARRIERS—Ejection of Passenger.—In an action 
againsta carrier for wrongful ejection, an instruction 
requiring findings for defendant unless the conductor 
threw the passenger off the train was properly refused. 
—Louisville & N. R. Co. v. Perkins, Ala., 89 So. Rep. 305. 

23. CARRIERS—Speed of Car Before Collision. — In an 
action for injuries toJa passenger in a collision between 
a street car and a railroad train, an answer to a question 
as to the speed of the car held properly stricken.—Bir- 
mingham Ry. Light & Power Co. v. Rutledge, Ala., 39 
So. Rep. 338. 

24. CARRIERS—Termination of Relation. — The rela- 
tion of passenger and carrier does not terminate until 
the p ger has r hed his destination and had a 
reasonable time to leave the station. — Glenn v. Lake 
Erie & W. R. Co., Ind., 75 N. E. Rep. 282. 

25. CHATTEL MORTGAGES—Ascertainment of Debt Due. 
—In detinue by a mortgagee, the court in ascertaining 
the amount due can only consider the amount due on 
the mortgage on which the action is based.—McDaniel 
v. Sullivan & Bramlett, Ala., 39 So. Rep. 355. 

26. CHATTEL MORTGAGES—Removal of Property Out of 
State.—A mortgage which is a lien on chattels before 
their removal to another state held to continue to bea 
lien enforceable in the other state.—Yund v. First Nat. 
Bank, Wyo., 82 Pac. Rep. 6. 

27. CONSTITUTIONAL Law—Commitment of Child asa 
Witness.—A child, when committed to the custody of a 
charitable institution as a witness, under Pen. Code, § 
291, held not deprived of his constitutional liberty.— 
People v. Society for Prevention of Cruelty to Children, 
95 N. Y. Supp. 250. 

28. CONSTITUTIONAL LAW — Contract Protected from 
Impairment.—A franchise granted to a water company 
to maintain pipes in the streets of a city to supply the 
inhabitants and the city with water for aterm of years 








constitutes a contract which is protected from impair- 
ment by the constitution of the United States.—Farmers’ 
Loan &Trust Co. v. Meridian Waterworks Co.,U. S.C. 
C., 8. D. Miss., 189 Fed. Rep. 661. 

29. CONTRACTS—Agreement to Maintain Toll Road.— 
An agreement by a corporation maintaining a toll road 
to refund the toil paid on judgment of ouster being af- 
firmed construed, and held to refer to the final judg- 
ment in the proceedings to oust it of its franchise.—Ver 
Duyn v. Detroit & 8. Plank Road Co., Mich., 104 N. W. 
Rep. 612. 

30. CONTRACTS—Conspiracy to Defraud.—A contract 
between bidders for private work, to stifle competition 
and to mislead the person letting the contract, helda 
conspiracy to defraud, and void between the parties, as 
against public policy.—Pittsburg Dredging & Construc- 
tion Co. v. Monongahela & Western Dredging Co., U.S. 
C. C., W. D. Pa., 139 Fed. Rep. 780. 

31. CONTRACTS — Delay in Completing Building.—A 
building contractor who fails todeliver the house he is 
employed to construct at the time appointed in the con- 
tract is liable for his default.—Hebert v. Weil, La., 39 So. 
Rep. 399. 

32. CONTRACTS—Enforcement in Foreign State.—While 
a contract valid where made is valid everywhere, it is 
not necessarily enforceable everywhere; but the ques- 
tion of its enforcement depends upon the law of the 
forum.—Studebaker Bros. Co. of Utah v. Mau, Wyo., $2 
Pac. Rep. 2. 

33. CONTRACTS— Escrows.—A party who signed and 
delivered an instrument held bound, although it was not 
executed by all the parties for whose signatures it was 
propared.—Naylor v. Stene, Minn., 104 N. W. Rep. 635. 

84. CONTRACTS—Failure to Specify Time for Perform- 
ance.—A party to a contract required to fix the quantity 
of certain goods he would take held entitled to make his 
election within a reasonable time.—Merriman v. Cover, 
Drayton & Leonard, Va., 51S. E. Rep. 817. 

36. CONTRACTS—Mutuality.—A written contract, signed 
by both parties, appointing plaintiffs exclusive agents 
for a definite term to sell defendant’s pack of fish at an 
agreed commission, held not invalid for want of mutu- 
ality.—Emerson v. Pacific Coast & Norway Packing Uo., 
Minn., 104 N. W. Rep. 573. 

36. CONTRACTS—Place of Execution.—A note sued on 
held a Massachusetts contract, though in fact made out 
in and sent from New Hampshire to plaintiff in Boston. 
—Jennings v. Moore, Mass., 75 N. E. Rep. 214. 


37. CONTRACTS—Restraint of Trade.—Where acontract 
in restraint of trade is limited, and is supported bya 
valuable consideration, the contract is valid if the re- 
straint is reasonable and not injurious to the public.— 
Merriman v. Cover, Drayton & Leonard, Va.,518. E. 
Rep. 817. 


38. CORONERS—Bribery.—A coroner being an oflicer of 
inferior and limited jurisdiction, every fact necessary to 
give him jurisdiction must be alleged and proved.— 
People v. Jackson, 95 N. Y. Supp. 256. 


39. CORPORATIONS—Buyer’s Use of Stock.—The right 
of a seller of corporate stock to recover the purchase 
price held unaffected by the buyer’s use of the stock of 
the corporation.—Kennedy v. Lee, Cal., 82 Pac. Rep. 
257. 

40. CORPORATIONS—Credits in Payment of Stock.—A 
stockholder entering a credit on the books of a corpor- 
ation fora transfer to it of patents allowed for at the 
time of his purchase of stock held required to account 
therefor.—Essex v. Essex, Mich., 104 N. W. Bep. 622. 

41. CORRORATIONS — Sale of Property to Director. — 
While the sale of the property of a corporation to one of 
its directors will be closely scrutinized by a court, when 
objected to by a stockholder, it will be upheld, where it 
clearly appears that it was fairly made and for an ade- 
quate price, and was for the best interest of the corpora- 
tion and its stockholders.—Union Trust Co. v. Carter, U. 
8. C. C., N. D. Va., 189 Fed. Rep. 717. 

42. COUNTIES—Bids for County Work. —A bid for a 
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ditch, proposing to “‘construct, excavate, and complete 
by working sections” at a fixed price per cubic yard of 
earth, responds toa notice requiring bids to be made 
“‘by each working section.’”’—Gutschow v. Washington 
County, Neb., 104 N. W. Rep. 602. 

43. CouRTS — Imperative Trust.—The courts will not 
allow an imperative trust to fail, when it can be exe- 
cuted by the court itself and will act vetrospectively.— 
Cutter v. Burroughs, Me., 61 Atl. Rep. 767. 

44. COVENANTS — Mistake in Describing Lands Con- 
veyed.—Where a deed by mutual mistake describes land 
other than that intended to be conveyed, the covenants 
in the deed are not thereby broken.—Pinckard v. Amer- 
ican Freehold Land Mortg. Co., Ala., 39 So. Rep. 350. 

45. CRIMINAL EVIDENCE—Homicide.—It is competent 
to question a witness, on a trial for homicide, testifying 
to a statement made by decedent as to his smelling 
whiskey on decedent.—Sanford v. State, Ala., 39 So. Rep. 
370. 

46. CRIMINAL TRIAL—Conc'usion of Trial Court.— 
Where a criminal case is tried to the court, and the facts 
are not agreed upon, nor any special finding made as 
requested, the conclusion of the judge cannot be re- 
vised on appeal.—Witherspoon Vv. State, Ala., 39 So. Rep. 
356. 

47. CRIMINAL TRIAL — Forgery.—On a trial for the 
forgery of the signature of a firm, the testimony ofa 
partner that the signature was not in the handwriting of 
the absent partner held admissible. — Washington v. 
State, Ala., 39 So. Rep. 388. 

48. CRIMINAL TRIAL—Plea in Abatement. — Action of 
the court in permitting pleas in abatement and a de- 
murrer to the indictment to be filed held to sufficiently 
show permission by the court to file such pleas aftera 
plea of not guilty.—Smith v. State, Ala., 39 So. Rep. 329. 

49. CRIMINAL TRIAL—Removal of Causes.—A removal 
of an indictement toa federal court on the ground that 
under the law of the state the petitioner has no right to 
challenge a grand juror after he has been sworn is un- 
authorized, as petitioner has an adequate remedy in the 
state courts, and, failing therein, can obtain relief bya 
writ of error to the United States Supreme Court.—State 
of New Jersey v. Corrigan, U. 8.C.C., D. N. J., 139 Fed. 
Rep. 758. 

50. DAMAGES — Breach of Contract.— One suing for 
breach of contract is entitled to recover only the net 
profits he would have made if the contract had been 
performed.—Magnolia Metal Co. v. Gale, Mass., 75 N. E. 
Rep. 219. 

51. DAMAGES—Punitive Damages.—Punitive damages 
are recoverable only when the wrongful act was done 
wantonly or maliciously, or with circumstances of ag- 
gravation.—Snedecor v. Pope, Ala., 39 So. Rep. 318. 

52. DEEDS—Estate Conveyed.—A deed by a grantor 
holding the fee, conveying a life estate with or without 
a reservation, held merely to carve a hfe estate out of 
the fee, leaving the remainder in the grantor.—Evans v. 
Dunlap, Ind., 75 N. E. Rep. 297. 

53. DEEDS—Suit to Set Aside.—If a debt secured by a 
trust deed was not due when a bill was filed to set the 
deed aside for fraud, held not to preclude a sale of the 
property subject to the deed, the debt having matured 
before decree.—Scott v. Thomas, Va., 51S. E. Rep. 829. 

54. DEPOSITIONS—Power of Justice of Peace to Pun- 
ish for Contempt.—A justice of the peace before whom 
a witness’ deposition was sought to be taken iv a cause 
pending in the superior court held without jurisdiction 
to punish the witness for contempt. — Gay v. Thorpe, 
Cal., 82 Pac. Rep. 221. 

55. DISMISSAL AND NONSUIT — Exceptions in Trial 
Court.—The supreme court will not review the ruling of 
the trial court on any particular ballot in an election 
contest, in the absence of an exception reserved thereto 
by the party complaining.—McCarthy v. Wilson, Cal., 82 
Pac. Rep. 243. 

56. DRAINS—Injury to Highway by Eniargement of 
Water Way.—A township is not entitled to recover dam- 
ages for injuries to its highways, bridges, or culverts 





caused by the enlargement of artificial water courses by 
the authorities of adjoining townships and counties.— 
Merritt Tp. v. Harp, Mich., 104 N. W. Rep. 587. 

57. ELECTRICITY—Proximate Cause of Injury.—In an 
action for injuries by a live electric wire, want of proper 
insulation and failure to guard a trolley span wire held 
concurring causes, and that the breaking of a tree was 
not the sole proximate cause of the injury.—Warren v. 
City Electric Ry. Co., Mich., 104 N. W. Rep. 613. 

58. EMINENT DOMAIN — Encroachnent on Abutting 
Property.—A city cannot, by encroaching on abutting 
property in improving a street under an ordinance 
authorizing such improvement by grading, and not 
authorizing the widening of the street, acquire any title 
to such property. — Davis v. City of Silverton, Oreg., 82 
Pac. Rep. 16. 

59. EMINENT DOMAIN—Use of Streets for Commercial 
Railroad.—A street railroad company held a commercial 
railroad, without authority to lay its tracks in streets 
the fee of which was in the abutters, without condemn- 
ing the night to do so. — Wilder v. Aurora, DeX. & R. 
Electric Traction Co., Ill., 75 N. E. Rep. 194. 

60. EMINENT DOMAIN—Value of Property.—Where land 
sought to be condemned for public use is a portion of a 
freight terminal of a railway system, the market value 
of other property is not the criterion for ascertaining 
the compensation which should be made.— Sanitary 
Dist. of Chicago v. Pittsburg, Ft. W. &C. Ry. Co., Ill., 
75 N. E. Rep. 248. 

61, EscRows—Contract to Sell Land.—A contract to 
sell land, deposited in escrow, takes effect according to 
its terms upon the performance of the agreed conditions 
by the grantee therein named, although not in fact phy- 
sically delivered to him.—Naylor v. Stene, Minn., 104 N. 
W. Rep. 685. 


62. ESTOPPEL — Abandonment of Contract. —A pur- 
chaser of standing timber, etc., held not estopped to de- 
ny that the contract had been abandoned or surrend- 
ered.—Carey v. Leonard, Mich., 104 N. W. Rep. 581. 

63. ESTOPPEL—Action on Note.—In a suit on a note, 
plaintiff held estopped as against one of the signers to 
claim that it did not evidence a firm debt.—Kellam v. 
Brode, Cal., 82 Pac. Rep. 218. 


64. EVIDENCE—Arbitration and Award.—An arbitra 
tion agreement held not subject to variance by parol 
proof that it was intended to cover defendant’s “right 
to maintain” the levee in question. — Pinkstaff v. Steffy, 
Ill., 75 N. E. Rep. 163. 

65. EVIDENCE—Judicial Notice.—Courts will take ju- 
dicial notice that all taxes upon the assessment roll are 
never collected until years after the assessment.—State 
v. Mutty, Wash., 82 Pac. Rep. 118. 


66. EVIDENCE—Judicial Notice that Electricity is Dan- 
gerous.—Judicial notice will be taken of the fact that 
electricity is dangerous.—Warren vy. City Electric Ry. 
Co., Mich., 104 N. W. Rep. 613. 

67. EVIDENCE—Value of Land Condemned.—A witness 
held competent to give his opinion as to damages to 
land by appropriation of a railroad right of way, though 
not familiar with land values in the neighborhood.— 
Consolidated Traction Co. v. Jordan, Ind., 75N. E. Rep. 
801. 

68. EVIDENCE—Will Contest.—Where in a will contest 
a witness testified toa conversation between himself and 
testatrix, 1t was error to refuse to allow him to give the 
statements made by him, and to confine him to what 
was said by testatrix.—Zn re Arnold’s Estate, Cal., 82 
Pac. Rep. 252. 

69. EXCHANGE OF PROPERTY—Dealings Between Princi- 
pal and Agent.—No such relation of principal and agent 
held to have existed between the parties to an exchange 
of real estate for stock as could have affected the va- 
lidity of the exchange.—Spinks v. Clark, Cal., 82 Pac. 
Rep. 45. 

70. EXECUTORS AND ADMINISTRATORS—Repudiation of 
Limitations by Will.—Where testator by his will ex- 
pressly repudiated the defense of limitations against 
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certain claims, such repudiation was binding on his 
executors and could be enforced in a suit by a creditor. 
—Glassell v. Glassell, Cal.,82 Pac. Rep. 42. 

71. FIRE INSURANCE—Change of Location of Property. 
—The duly authorized agent of a fire insurance company 
may by oral agreement consent to removal of insured 
property and transfer policy.— Cooper v. German- 
American Ins. Co., Minn., 104 N. W. Rep. 687. 

72. FIRE INSURANCE — Stipulations as to Keeping 
Books.—A stipulation in a policy insuring a stock of 
goods relating to keeping books held complied with on 
keeping booksin a manner which when aided by testi- 
mony will show the transactions.—Prudential Fire Ins. 
Co. v. Alley, Va.,51 S. E. Rep. 812. 

73. FIRE INSURANCE—Stipulations as to Incumbrances. 
—An insured’s right to recover on a policy held not 
barred by a stipulation declaring thut the policy shall 
be void if the personalty insured shall be incumbered. 
—Neher v. Western Assur. Co., Wash., §2 Pac. Rep. 166. 

74. FORGERY—Signing Note as Witness.—One attesting 
a note as a witness, knowing the maker’s name had been 
forged, held guilty of forgery.—Shelton v. State, Ala., 39 
So. Rep. 377. 

75. FRAUDULENT CONVEYANCES—Sale of Stock in Buik. 
—A sale of a stock of goods in bulk, made without the 
buyer obtaining the naines of the creditors of the seller, 
together with the amount due them, is void under Laws 
1901, p. 222, ch. 109.—Ol well v. B. L. Gordon & Co., Wash., 
§2 Pac. Rep. 180. 

76. GIFTS—Parol Agreement to Convey.—A parol agree- 
ment of conveyance of land not to be performed within 
a year may be taken out of the operation of the statute 
by part performance.—Stitt v. Rat Portage Lumber Co., 
Minn., 104 N. W. Rep. 561. 


77. GOOD WILL — Wrongful Use of Information Ob- 
tained by Empleyee.—Defendants who obtained pos- 
session of a sketch and pattern owned by complainant, 
and necessary to be used in performance of manufactur- 
ing contracts, enjoined from using the same todivert 
such contracts to themselves.—International Register 
Co. v. Recording Fare Register Co., U.S. C. C., D. Conn., 
139 Fed. Rep. 785. : 

78. HIiGHWAYSs—Opening and Working—It is not essen- 
tial that every part of a highway should be worked to 
show intent of the public authorities to accept the entire 
highway.—Neal v. Gilmore, Mich., 104 N. W. Rep. 609. 


79. HOMICIDE—Character of Deceased.—In a prosecu- 
tion for murder, the alleged fact that deceased claimed 
to have been robbed would have no tendency to prove 
that he was nota person of good character for peace 
and quietude.—Smith v. State, Ala., 39 So. Rep. 329. 


80. HOMICIDE—Self-Defense.—In order to entitle de- 
fendant in a prosecution for murder to set up  self-de- 
fense, he is required to be wholly and not merely ‘“‘rea- 
sonably” without fault.—Green v. State, Ala., 39 So. Rep. 
362. 

81. HUSBAND AND WIFE—Action for Alienation of Af- 
fections.—In an action for alienation of affections, evi- 
dence tending to show unhappy relations between the 
spouses held admissible in mitigation of damages. — 
Humphrey v. Pope, Cal.,82 Pac. Rep. 223. 

82. INJUNCTION—Adequacy of Legal Remedy.—Person 
towhom money collected by an agent on a judgment 
was paid could not sue inequity to enjoin an action to 
recover the money brought by the principal against the 
agent.—Moss Mercantile Co. vy. First Nat. Bank, Oreg., 
82 Pac. Rep. 8. 

88. INJUNCTION—Contempt Proceedings.—A contempt 
proceeding for a violation of an order restraining de- 
fendant from obstructing a public highway may be 
brought by the state on the relation of the prosecuting 
attorney of the county.—State v. Rielly, Wash., 82 Pac. 
Rep. 287. 

84. JUDGES—Disqualification.—Any interest, the ten- 
dency of which is to create a bias in the mind of the trial 
judge, is sufficient to disqualify the judge to try the suit. 
—Ez parte Cornwell, Ala., 39 So. Rep. 354. 





85. JUDGMENT—Jurisdiction.—Where proof of juris- 
dictiona] averments is wanting, the court cannot render 
a decree that will terminate the controversy or prevent 
an appeal.—Whelan v McMahon, Oreg., 82 Pac. Rep. 19. 

86. JUDGMENT—Title to Realty.—In an action for pos- 
session of Jand in which the question of title is directly 
in issue, a judgment for plaintiff is conclusive against 
any claim or interest of defendant.—Chicago & S. E. Ry. 
Co. v. Grantham, Ind., 75 N. E. Rep. 265. 

87. LANDLORD AND TENANT—Constructiou of Lease.— 
A provision in a lease of lodge rooms between two 
lodges requiring the consent of both to the renting of 
the rooms to any other lodge held not waived.—Portage 
Grauge, Patrons of Husbandry, No. 16 v. Free & Accepted 
Masonic Lodge, No. 340, Mich., 104 N. W. Rep. 667. 

88. LA DLORD AND TENANT—Defective Premises.— 
Where a landlord retains control over common passage- 
ways of a building, he is liable for injury occasioned by 
his negligence in failing to keep them in repair.—Burke 
v. Hullett, 111.,75 N. E. Rep. 240. 

89. LANDLORD AND TENANT—The Relation.—The rela- 
tion of landlord and tenant held not created by an agree- 
ment by mortgagor and mortgagee for occupation by 
the former, he to pay acertain amount a year, termed 
“rent,” to be applied on the debt.—Sadler v. Jefferson, 
Ala., 39 So. Rep. 380. 

90. LIBEL AND SLANDER — Words Libellous Per Se.— 
Where words published were libelous on their face, it 
was not error for the court to so declare and only leave 
to the jury whether the publication was made, its intent, 
and the truth or falsity of the statements.—Dowie v. 
Priddle, lll., 75 N. E. Rep. 243. 

91. LirE EstaTEs—Consideration.—Where the only 
consideration for a conveyance by a cestui que trust to 
the trustee was a part of the trust funds, the cestui que 
trust was entitled to recover the property as against an 
heir of the trustee.—Heintz v. Dennis, Ill., 75 N. E. Rep. 
192 

92. LIFE INSURANCE—Guaranty kKund.—In an action on 
a life policy certain evidence held to tend to show the 
existence of a sufficient guaranty fund to carry the 
policy to the death of insured.—Provident Sav. Life 
Assur. Soc. v. King, 1ll., 75 N. E. Rep. 166. 

93, MALICIOUS PROSECUTION—Termination of Prose- 
cution.—The dismissal of a criminal prosecution with 
costs against the prosecutor is such a termination of the 
prosecution as will enable the accused to sue for ma- 
licious prosecution.—Graves v. Scott, Va ,51S. E. Rep. 
§21. 

94. MASTER AND SERVANT—Assumed Risk.—A servant 
does not assume any risk which may be obviated by the 
exercise of reasonable care on the part of the master.— 
Black’s Admr. y. Virginia Portland Cement Co., Va., 51 
S. E. Rep. 831. 

95. MASTER AND SERVANT—Assumed Risk.—The rule 
that a servant has the right to presume, in the absence 
of warning and notice, that in conforming to the order 
of a foreman he will not be subjected to injury, has no 
application where the danger is obvious.—Shaver v. 
Home Telephone Co., Ind., 75 N. E. Rep. 288. 


96. MASTER AND SERVANT—Assumei Risk.—In an action 
for injuries to a Servant while operating a laundry 
‘mangle, evidence thata witness similarly engaged had 
done the same as plaintiff did held admissible to es- 
tablish a course of business.—Manning v. Excelsior 
Laundry Co., Mass., 75 N. E. Rep. 254. 

97. MASTER AND SERVANT—Complaint in an Action for 
Personal Injuries.—In an action against a railway com- 
pany for the death of an engineer, the complaint held 
to set forth a cause of action.—Western Ry. of Alabama 
v. Russell, Ala., 39 So. Rep. 311. 


98. MASTER AND SERVANT—Defective Appliances.—In 
an action by a servant for personal injuries by a defect 
in machinery, evidence held to justify submission of the 
issue of the master’s negligence.— Westby v. Wash- 
ington Brick, Lime & Manufacturing Co., Wash., 82 
Pac. Rep. 271. 
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99. MASTER AND SERVANT—Duty of Railway Engineer 
to Examine Tracks.—A railway engineer held not bound 
to do more in the examination of the road than might be 
done consistently with the performance of his duties.— 
Western Ry. of Alabama v. Russell, Ala., 39 So. Rep. 311. 

100. MASTER AND SERVANT—Independent Contractor. 
—A contractor with a city for the construction of a 
street improvement held an independent contractor, 
and his employees not employees of the city.—Engler y. 
City of Seattle, Wash., 82 Pac. Rep. 135. 

101, MASTER AND SERVANT — Obedience to Orders.— 
Common laborer in railroad construction crew held not 
guilty of contributory neghgence in obeying order of 
foreman to go between cars of gravel train.—Sorenson 
v. Oregon Power Co., Oreg., 82 Pac. Rep. 10. 

102, MASTER AND SERVANT—Res Ipsa Loquitur.—The 
doctrine, res ipealoquitur, is inapplicable to negligence 
in cases arising between the master and servant.—North- 
ern Pac. Ry. Co. v. Dixon, U. 8. C. C. of App., Kighth 
Circuit, 139 Fed. Rep, 737. 


103. MINES AND MINERALS—Royalties,—A mining les- 
sor under a lease reserving no lien for royalties held not 
entitled tu enforce a prior. lien on the lessee’s assets in 
solvency for royalties unpaid both by the lessee and the 
assignee. — Etowah Min. Co. v. Wiils Vailey Min. & 
Mfg. Co., Ala., 39 So. Rep. 336. 


104. MORTGAGES—Priority.—Under a mortgage given 
to secure one on his liability as accommodation maker 
or indorser of notes, held that on default in payment of 
one note he could take up that and the other notes and 
hold the mortgage as security as against a second mort- 
gage.—Mead v. Hammond, 95 N. Y. Supp. 241. 

105. MUNICIPAL CORPORATIONS — Contracts for Muni- 
cipal Improvements.—Contract of city for municipal im- 
provement entered into with the best bidder, containing 
substantial provisions beneficial to him not included in 
the specifications, held void.—Patterson v. Barber As- 
phalt Pay. Co., Minn., 104 N. W. Rep. 556. 


106. MUNICIPAL CORPORATIONS — Duration of Tax 
Liens.—Unpaid municipal taxes constitute alien which 
cannot be satisfied or removed except by payment, and 
against the enforcement of which limitations do not run. 
—State v. Mutty, Wash., 62 Pac. Rep. 118. 

107. MUNICIPAL CORPORATIONS—Improvemients and In- 
jury to Abutting Property.—Where acity in grading a 
street exercised care and skill in doing the work, and 
did not encroach on abutting property, any injury to 
such property resulting therefrom was damnum absque 
injuria.—Davis v. City of Silverton, Oreg.,52 Pac. Rep. 
16. 


108. MCNICIPAL CORPORATIONS—Removal of Public Of- 
ficer.—W here written charges preferred to the civil ser- 
vice commission for the removal of a police officer clearly 
present the grounds assigned for his removal, they are 
sufficient, as it is not necessary that they be technically 
formulated.—Joyce v. City of Chicago, Ill.,75 N. E. Rep. 
184. 

109. PARTITION—Tenants in Common.—After convey- 
ance of a portion ofan undivided estate to the lineal 
descendents of one of the beneficiaries, the grantees and 
trustees became tenants in common, and either wus en- 
titled to ask partition.— Paine v. Sackett, R. I.,61 Atl. 
Rep. 753. 

110. PARTNERSHIP—Real Estate Assets.—Mere use of 
land and buildings for partnership purposes does not 
convert them into partnership assets. — Taber-Prang 


“Art Co. v. Durant, Mass., 75 N. E. Rep. 221. 


111. PARTNERSHIP — Action Against Partners Desig- 
nated as Defendants.—The designation “defendants,” 
in the pleadings of an action against persons as partners, 
held to refer to them in such capacity.—Butler v. Dela- 
field, Cal., 82 Pac. Rep. 260. 

112, PATENTS—Proprietary Medicines.—A contract for 
the manufacture and sale of proprietary medicines from 
formule furnished by plaintiff held based on a sufficient 
consideration, moving from him.—Barclay v. Charles 
Roome Parmele Co., N. J.,61 Atl. Rep. 715. 


113, PLEADING— Annexed Exhibits.—An instrument an- 
nexed to a complaint as an exhibit, but not torming the 
foundation of the action, is not available to supply de- 
ficiencies in the complaint.—Corbinu Oil Co. v. Searles, 
Ind., 75 N. EK. Rep. 293. 

114. PowERS—Execution.—A widow, given power by 
her husband’s will to convey certain land to her child- 
ren, held to have wholly failed to execute the power, and 
not to have made a defective execution, which the sole 
devisee of a son was entitled to enforce it.—Sayer v. 
Humphrey, Ill.,75 N..E. Rep. 170. 

115. PRINCIPAL AND AGENT — Denial of Principal’s 
Title.—An agent for the collection of a judgment is not 
estopped to assert as against his principal that the money 
in fact belonged to another and has been paid over by 
him to that other.—Moss Mercantile Co. v. First Nat, 
Bank, Oreg., 82 Pac. Rep. 8. 

116. QUIETING TITLE—Fraudulent Conveyance.—In a 
proceeding in equity to remove acloud from the title 
and to havea conveyance canceled as fraudulent, the 
parties executing such conveyance are necessary par- 
ties.—Florida Land Rock Phosphate Co. v. Anderson, 
Fla., 39 So. Rep. 392. 

117. RAILROADS—Duty Toward Teamsters in Yards.—A 
railroad owes teamsters rightfully in its yard the duty of 
exercising reasonable care in operating its engines, so 
as to avoid injuring them.—Hickey v. Rio Grande West- 
ern Ry. Co., Utah, 82 Pac. Rep. 29. 

118. RAILROADS—Injury at Crossing.—In an action to 
recover for injuries received at a crossing, evidence held 
to require a binding instruction for defendant, because 
of contributory negligence of plaintiff’s decedent.—Blotz 
v. Lehigh Valley R. Co., Pa., 61 Atl. Rep. 832. 


119. RAILROADS—Ordinance as to Flagman at Crossing, 
—An ordinance requiring a railroad company to main- 
tain aflagman atacrossing over switch tracks during 
certain hours, held void as unreasonable and oppressive. 
—Southern Indiana Ry. Co. v. City of Bedford, Ind., 75 
N. E. Rep. 268. 


120. RECEIVERS—Authority to Sue in Another Juris- 
diction.—A receiver appointed by a federal court fora 
corporation, but not shown to have been vested with 
title to its property or rights in action, eannot be author- 
ized by such court to maintain a suit in a federal court 
of another jurisdiction, on a cause of action in favor of 
the corporation.—Edwards v. National Window Glass 
Jobbers’ Assn., U. 8. C. C., D. N. J., 189 Fed. Rep. 795. 

121, RECEIVERS—Mining Corporations.—Equity has no 
authority to direct its receiver in charge of placer mines 
to carry on a general mining business and charge the ex- 
penses as a prior lien on the property.—Dalliba v. Riggs 
Idaho, 82 Pac. Bep. 107. 


122, RECEIVERS—Sale of Property in Bulk.—A receiver’s 
sale of the assets of a hotel corporation in bulk held not 
objectionable.—Fieming v. Fleming Hotel Co.,N. J., 61 
Atl. Rep. 739. 

123. SALES—Conditional Sales.—Rev. St. 1899, § 2887, re- 
quiring conditional sales of personal property to be re- 
corded, held inapplicable to a sale made in another state 
of property located in that state.—Studebaker Bros. Co: 
of Utah v. Mau, Wyo., 82 Pac. Rep. 2. 

124. SAaLES—Warranty as to Suitableness.—The grant- 
ing of a credit by the seller of an engine on evidence of 
a breach of warranty of suitableness held not to relieve 
it from liability for future damages. — Erie City Iron 
Works v. Tatum, Cal., 82 Pac. Rep. 92. 

125. SHIPPING—Damage to Cargo.—A vessel is liable 
for damage toa cargo of cement which was received in 
good condition, but was lumpy and set when delivered, 
due to its having been wet, in the absence of explanation 
of the manner in which it became wet.—The D. Harvey, 
U.8. D.C.,8. D. N. Y., 189 Fed. Rep. 755. 

126. STATES—Division of Public Funds.—Where funds © 
of the state have already been misapplied, held, the 
state, but not an individual taxpayer, may sue to recover 





them.—Sears v. James, Oreg., 82 Pac. Rep. 14. 
127, STaTUTES—Construction.—The court, iu construe 
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ing a statute, cannot consider the opinions of legislators 
as individuals, or the actions and purposes of the lobby 
interested in its passage.—Eddy v. Morgan, Ill., 75 N. E. 
Rep. 174. 

128. STATUTES — Construction. — The settled rule of 
statutory construction is that,if the obnoxious section or 
part is of such import that the other section or parts 
without it would cause results not contemplated or de- 
sired by the legislature, then the entire statute must be 
held inoperative.—State v. Patterson, Fla.,39 So. Rep. 
398. 

129. STATUTES—Presumptions as to Regularity in En- 
acting.—As to local laws passed under the old constitu- 
tion, it is to be presumed that the constitutional require- 
ments as to notice were complied with. — Norvell v. 
State, Ala., 39 So. Rep. 357. 

130. STREET RAILROADS— Changing Street Grade.—A 
street railway held not liable for a slight raise on a street 
grade in the process of proper construction.—Laroe v. 
Northampton St. Ry. Co.,Mass.,75 N. E. Rep. 255. 

131. STREET RAILROADS—Duty of Showing Negligenee. 
—In an action against a street railway company for col- 
lision on a bridge caused by defect therein, plaintiff must 
show street railway company responsible for repairs of 
bridge.—Wagner v. Lehigh Traction Co., Pa., 61 At). 
Rep. 814. 

132. STREET RAILROADS — Ordinance Granting Fran- 
chise.—Where a subsequent ordinance granting a street 
railway franchise was passed as an amendment to a void 
ordinance, but was complete in itself, it was not invalid 
because passed as an amendment to such void ordinance 
—Wilder v. Aurora, DeK. & R. Electric Traction Co., Il. 
75 N. E. Rep. 194. 

133. SUBROGATION—Rights of Surety.—The maker ofa 
note,a surety for the anomalous indorser, on paying 
the note, held entitled to receive notes for which it was 
given, and also the amount which could have been real- 
ized from a sale of collaterals securing the same.—Jen- 
nings v. Moore, Mass.,75 N. E. Rep. 214. 

134. SUBSCRIPTION—Limitations as Applied to Unpaid 
Subscriptions.— Where by the terms of the subscription 
to the stock of acorporation it was not presently pay- 
able in full, but was subject to calls by the company, 
limitations do not run until a call is made.—Cook v. Car- 
penter, Pa., 61 Atl. Rep. 799. 


185. TAXATION—Tax Sale. — Husband bidding off his 
own land at tax sale for his wife held not estopped from 
attacking the deed on the ground that his personalty was 
not first exhausted.—Johnson v. Jones, S. Oar., 51S. E, 
Rep. 805. 

136. TAXATION—Injunction.—Injunction held not to lie 
to restrain collection of tax because of any error of the 
board of equalization which had jurisdiction to assess 
the tax.—Crewdson v. Nefsy, Wyo., §2 Pac. Rep. 1. 


187, TELEGRAPHS AND TELEPHONES—Review of Tax 
Assessment.—The cost price of the property of a tele- 
graph company, together with a deduction for natural 
deterioration, is not a proper basis for valuation of such 
property for taxation-—State v. Western Union Tele. 
graph Co., Minn., 104 N. W. Rep. 567. 


138. TELEGRAPHS AND TELEPHONES—Mental Suffering 
Through Failure to Deliver Message.—Brother held en- 
titled to recover for mental suffering caused by failure 
to deliver telegram, by reason of which family physician 
failed to attend sister.—Western Union Telegraph Co. v. 
Haley, Ala., 39 So. Rep. 386. 

139. ToRTS—Individual Liability of Tort Feasor.—Own- 
ers of junior power rights in waters of stream held in- 
dividually liable to owner of senior right for injnry 
caused by the excessive use of water by them. — Elkhart 
Paper Co. v. Fulkerson, Ind., 75 N. E. Rep. 283. 

140, TRIAL—Instructions —In an action against a rail- 
road company, a refusal to charge that defendant hud a 
right to subpewna and transport its witnesses to the 
place of trial held not error.—Southern Ry. Co. v. State, 
Ind.,75 N. E. Rep. 272. 

141, TrusTs—Capital and Income.—The words “divi» 





dends, issues, and priofs,’’ as used in a will and applied 
to certain corporate stock, held to relate to the earnings 
of the corporation.—ZJn re Stevens, 95 N. Y. Supp. 297. 

142. WATERS AND WATER COURSES — Appropriations 
of Water.—Owner of junior power right could not de- 
fend an action for violation of rights of owner of senior 
right, on the ground that the latter might have recon- 
structed his mill and obtained sufficient water by some 
other arrangement than that under which he was oper. 
ating the same.— Elkhart Paper Co. v. Fulkerson, Ind., 75 
N. E. Rep. 283. 

143. WATERS AND WATER COURSES — Diversion Caus- 
ing Mental Distress.—In an action for diversion of water 
from a stream, plaintiff held not entitled to recover dam- 
ages for mental distress incident to the sickness of his 
wife.—Woodstock Iron Works v. Stockdale, Ala., 39 So. 
Rep. 335. 

144. WATERS AND WATER COURSES—Removing Inter- 
ference.—A dam maintained by defendant and inter- 
rupting flow of water to which plaintiff is entitled held 
not required to be removed so long as defendant brings 
the water to plaintiffs land by other means. — Harring- 
ton v. Demaris, Oreg., 82 Pac. Rep. 14, 


145. WILLS—Effect of Death of Benefieiary.—A trust 
provision in a will held inoperative because of the death 
of the beneficiary before the probate of the will.—Har- 
low v. Bailey, Mass., 75 N. E. Rep. 259. 


146. WILLS—False Representations.— Where false rep- 
resentations were made to induce the cancellation of a 
will and the making of a new one, the fact that person 
making the representations believed them to be true did 
not render the will valid.—Jn re Arnold’s Estate, Cal., 82 
Pac. Rep. 252. 

147. WITNESSES—Competcncy.—In a prosecution in 
the superior court, a justice of the peace before whom 
defendant had formerly been convicted for the same of- 
fense could testify as to what occurred when defendant 
was brought before him.—State v. Bringgold, Wash., 82 
Pac. Rep. 182. 


148. WITNESSES—Competency of Common Law Wife.— 
Where,in a prosecution, defendant claimed a certain 
witness was incompetent to testify because she was his 
common-law wife, finding as a matter of fact that the 
witness was not defendant’s wife was conclusive.—State 
v. Hancock, Nev., 82 Pac. Rep. 95. 


149. WITNESSES — Competency of Expert.— Where a 
witness qualified as an expert, the fact that he was en- 
titled to a contingent professional fee did not render 
his testimony incompetent.—Provident Sav. Life Assur. 
Soc. v. King, Ill., 75 N. E. Rep. 166. . 


150. WITNESSES—Competency of Question in Homicide 
Case.—Where, on a trial for homicide, a witness testi- 
fied that she became unconscious during the difficulty, 
it wascompetent to ask her as to her condition as to 
consciousness at another time. Sanford v. State, Ala., 
39 So. Rep. 370. 

151. WITNESSES- Cross Examination.—In trespass by 
atenant against her landlord, a question as to whether 
plaintiff had dined on the day “they began work on the 
house” held irrelevant.—Snedecor v. Pope, Ala., 39 So. 
Rep. 818. 

152. WITNESSES — Cross-Examination Within Discre- 
tion of Court.—In proceedings to establish a claim 
against a decedent’s estate, certain cross examination 
of a witness of claimant held within the court’s discre- 
tion.—Hendersou v. Henderson, Ind., 75 N. E. Rep. 269. 

158. WITNESSES—Refreshing Memory from Memoran- 
da.—A witness, though entitled to refresh his recollec- 
tion by reference to original memoranda, held not en- 
titled to testify wholly therefrom, where he possessed 
no knowledge or recollection independent thereof.— 
Southern Ry. Co. v. State, Ind., 75 N. BE. Rep. 272. 

154. WITNESSES—Transaction with Deceased Person.— 
In ap action for services alleged to have been rendered 
to testator, plaintiff’s evidence, admitted over objection, 
held inadmissible, as a transaction with decedent, ugpder 
Code, § 590.—Stocks v. Cannon, N. Car.,51 8. B. Rep. 803, 





